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STATEMENT OF THE CASE

On November 17, 2010, the above-captioned claim was heard in Conway,

Arkansas.  A prehearing conference took place on August 30, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With

amendments to the existing stipulations, and additional ones reached at the hearing, they

are now the following eight, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about August 11, 2006.

3. Claimant’s average weekly wage of $726.00 entitles him to a temporary total

disability rate of $484.00 and a permanent partial disability rate of $363.00.

4. Claimant was hired on July 31, 2006.

5. Claimant’s group health carrier has paid his medical expenses for treatment.

6. Claimant received short term disability benefits.

7. Claimant began missing work in connection with his alleged injury on

November 14, 2007.

8. If this claim is determined to be compensable, Respondents would be

entitled to a setoff concerning any short term disability and group health

insurance benefits that have been paid, pursuant to Ark. Code Ann. § 11-9-

411 (Repl. 2002).

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an amendment of the fifth one, and one added at the hearing, they now read as

follows:

1. Whether Claimant sustained compensable injuries to his mid and low back.

2. When did Claimant provide notice of his alleged injuries?

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.
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4. Whether Claimant is entitled to temporary total disability from November 14,

2007, to November 7, 2008.

5. Whether Claimant is entitled to an impairment rating and attendant

permanent partial disability benefits.

6. Whether Respondents are entitled to an offset under Ark. Code Ann. § 11-9-

411 (Repl. 2002).

7. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The respective contentions of the parties, which were amended and supplemented

at the hearing, are the following:

Claimant:

1. Claimant contends that he sustained a compensable back injury by a specific

incident on or about August 11, 2006; in the alternative, Claimant will

contend that he sustained a gradual onset injury about that same time frame

due to his employment activities.

2. Specifically, Claimant contends that his injury occurred over the

approximately four hours while standing, bending and reaching in an

awkward position.

3. Claimant contends he is entitled to reasonable and necessary medical

treatment under AWCC Rule 30, included but not limited to all the providers

listed in the medical index as well as a surgery by Dr. John Chiu.
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4. Claimant contends that he is entitled to temporary total disability from

November 14, 2007, to November 7, 2008.

5. Claimant contends he is entitled to payment of permanent partial disability

based on a 10% PIR flowing from this injury, assigned by Dr. Chiu on

November 8, 2008.

6. Claimant contends the above benefits have been denied and his attorney is

entitled to a fee under Arkansas Code § 11-9-715.

7. Claimant reserves all issues not raised here, including but not limited to,

permanency, wage loss, vocational retraining, payment of out-of-pocket

mileage, and subrogation.

Respondents No. 1:

1. Respondents No. 1 contend that the claimant did not sustain a compensable

injury while employed by the respondent employer on or about August 11,

2006.

2. The claimant is not entitled to any benefits.

3. There were no objective medical findings.

4. The claimant’s current problems are degenerative in nature and not related

to his employment for the respondent employer.

5. The claimant’s physical problems are pre-existing.

6. In the alternative, if it is determined that the claimant sustained a

compensable injury, Respondents No. 1 are not responsible for any benefits

until they had notice of the alleged injury on November 22, 2006.
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7. In the alternative, if it is determined that the claimant sustained a

compensable injury and that he has sustained any anatomical impairment

rating as a result of the August 11, 2006 accident, Respondents No. 1 are

only responsible for the anatomical impairment rating assigned and the

Second Injury Fund is responsible for any wage loss disability sustained by

the claimant.

8. In the alternative, if it is determined that the claimant sustained a

compensable injury while employed by the respondent employer on or about

August 11, 2006, Respondents No. 1 hereby request a setoff for all benefits

paid by the claimant’s group health carrier, and all short term disability

benefits received by the claimant.

9. In the alternative, if it is determined that the claim is compensable, the

surgeries that the claimant has undergone were not reasonable and

necessary, based on the opinions of Drs. Tod Ghormley and Edward Saer.

Thus, Respondents No. 1 should not be held responsible for these

procedures.

10. In the alternative, if it is determined that the claimant sustained a

compensable injury, he would only be entitled to temporary total disability

benefits from November 14, 2007 until July 21, 2008 because Dr. John Chiu

released him to full duty on the latter date.  Even in this case, he would not

be entitled to such benefits because during that period, he worked for other

employers.
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Respondent No. 2:

1. Respondents No. 1 have contested compensability.  That issue will have to

be determined before the case is ripe for other issues.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his thoracic spine.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lumbar spine.

5. Because of the above finding, all remaining issues, insofar as they relate to

Claimant’s alleged lumbar spine injury, are moot and will not be addressed.

6. Respondents No. 1 were not provided notice under Ark. Code Ann. § 11-9-

701 (Repl. 2002) of Claimant’s compensable thoracic spine injury until

November 22, 2006.
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7. Claimant has proven by a preponderance of the evidence that all of the

treatment of his compensable thoracic spine injury reflected in Claimant’s

Exhibit 1, Respondents No. 1 Exhibit 1 and Respondents No. 1 Exhibit 2 was

reasonable and necessary.  Respondents No. 1 are responsible for all such

treatment after November 22, 2006.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from November 14, 2007, to July 21,

2008.

9. Claimant has proven by a preponderance of the evidence that he is entitled

to an impairment rating of five percent (5%) to the body as a whole for his

compensable thoracic spine injury.

10. Respondents No. 1 have proven by a preponderance of the evidence that

they are entitled to an offset under Ark. Code Ann. § 11-9-411 (Repl. 2002)

for the thoracic spine treatment that Claimant’s group health carrier covered,

along with the short-term benefits he was paid, in connection with his

compensable injury.

11. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein to

him, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence
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Claimant and his mother, Elaine Goode, testified at the hearing.  Dr. Shawn

McGehee testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of two index pages and 62 numbered pages thereafter; Respondents No. 1

Exhibit 1, another compilation of his medical records, plus his time and attendance records

from Walgreens, consisting of one index page and 38 numbered pages thereafter; and

Respondents No. 1 Exhibit 2, the transcript of the deposition of Dr. McGehee taken June

30, 2009, consisting of 50 transcribed pages plus 15 pages of exhibits.  Per Commission

practice, the deposition transcript was not bound into the hearing transcript, but instead

has been retained in the Commission’s file under separate cover.

Testimony-Hearing

Grant William Goode.  Claimant testified that he is 44 years old and has been a

licensed pharmacist since 1990.  Since that time, he has alternated working in pharmacies

with working in his mother’s business.  He went to work for Respondent Walgreens on July

31, 2006.  At that point, his pharmacist license was not current because he was short on

continuing education and had to work on-the-job 240 hours to bring the license up-to-date.

He did this by working 50 to 60 hours a week.  In addition, he had to spend around 50

hours learning Walgreens computer system.  At this point, until his license was current

again, he was functioning essentially as a pharmacist-in-training.

According to Claimant, he has had back problems in the past.  In 1984, while on a

run directed by his high school track coach, Claimant’s back began tightening up.
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Thereafter, he experienced pain in his lower back that radiated from both sides of it and

down his legs.  After anti-inflammatory medication and chiropractic treatment failed to

alleviate his problems, Claimant underwent a myelogram that showed that he had a

ruptured disc.  Dr. Adametz performed surgery, and Claimant stated that he had a

favorable result.  He had no problems after the surgery until the alleged work-related

incident.

When asked what happened on August 11, 2006, Claimant testified:

I started at 8:00 in the morning.  And I went in, and there was–there was
somebody that was sick that day.  And so in the pharmacy in Conway,
it’s–it’s either number one or number two in the district as far as the number
of prescriptions that are filled.  So there was one of the pharmacy techs that
was missing, and I was–you know, I was really new, but they wanted me to
jump in and–and do the–you know, the filling function, which is part of
learning the whole process of what they’re doing.

So at 8:00 I started and–and that process was, you know, standing over a
scales and then you have some little plastic bins that you–you weigh and
measure, and weigh and measure, and reach down and get bottles and then
come up, and then you finish all that.  And then there’s a conveyer belt
behind the–the counter that’s–you know, it runs behind the counter.  So take
that–take that little plastic tote and then you have to–and the conveyer’s
always completely full, so you have to reach over and drop that in the other
side of that bin.  And so, I did that, you know, all morning, just–you know,
prescriptions are just lined up in that–you now, in that particular setup.

So about, you know, 11:00 or 11:30 my back just–my mid-back just started,
you know, tightening up, and stiffening up and–and then, you know, it was
just like a–it felt like a, you know, torn muscle or a ripped muscle at that
point, real sharp pain.  And, you know, I–I mean I told–you know, mentioned
to them there, “I feel like I–you know, I’ve torn or ripped a muscle.”  And, you
know, I got on the end of gondo and kind of, you know, pressed my back into
it and–well, it kept on–you know, it kept on until about 1:00.  And–and
then–and then the afternoon when I came back in, I went on the computer.
I just went on the computer and got my chair and sat down in the chair.  And
that’s–my mid-back, that was, you know, when I felt like I ruptured, you know,
the disc in my mid-back.  And it–the pain, you know, shot around to my–you
know, my rib cage, that type thing . . . .
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According to Claimant, he was bending in the middle of his back as he was filling

the prescriptions.  He was standing at a counter that was the height and depth of a

standard kitchen counter.  Behind it was the six-inch wide conveyor belt.  Claimant stated

that for each prescription, he had to bend at the waist twice:  once to retrieve a empty

bottle from the bin underneath the counter, and then once to reach across to the tote on

the conveyor belt.  Another technician was retrieving the drug supply containers, which left

Claimant to simply repeat the same motions again and again.  He stated that he did this

job for about five hours.

Claimant first testified that he first noticed that he had a lower back problem after

he finished his training in Conway and went to work for Walgreens in Russellville in

September 2006.  He worked there as a pharmacist, but at times had to perform the same

kind of motions that he did in Conway.  Claimant spoke to the other pharmacist and

requested use of a chair to do his  job because his back was bothering him.  The request

was granted.  The pharmacy had a conveyer belt similar to the one in Conway; but he did

not use it because the bending hurt his back.

He went home on August 11, 2006 and treated his back with ice packs.  Until he

saw Dr. Clay Lamey on August 29, 2006, he used ice, Ibuprofen and Tylenol.  He first

testified that he used muscle relaxers, but then corrected himself and stated that he did

not.

Not long after his alleged injury, in August 2006, Claimant went on a previously

scheduled trip to the Ukraine for 10 to 14 days.  He stated that he proceeded with the trip



Goode - Claim No. F703603 12

because his airline tickets were nonrefundable, and that he treated it with ice while he was

there.  Claimant denied incurring the injury on the trip.

Claimant stated that he went to see Dr. Lamey because his back was not feeling

any better.  From there, he saw Dr. Tod Ghormley.  He had Claimant undergo an MRI,

which showed a couple of ruptured discs.  The doctor administered steroid shots.

Claimant saw Dr. Ed Saer as well.  From there, he went to a doctor in Florida.

He first underwent back surgery on November 15, 2007.  This was performed by Dr.

Chiu in California.  Claimant’s testimony was that from August 11, 2006 to this point, his

back condition stayed the same.  He stated that his back pain would “wrap around” his rib

cage, and that it would “really get excruciating” the longer he stayed on his feet.

Chiu placed him at maximum medical improvement on November 7, 2008.  Claimant

testified that his lower back was fine after the first surgery and a subsequent steroid shot.

He underwent another operation, and his mid-back pain has become localized.  However,

it gets aggravated if he performs any activity for over 40 minutes to an hour that involves

bending or standing.

In the year following his first surgery, Claimant worked in a mortgage company and

in his mother’s pest control company.  These were jobs he already had on the side before

going to work for Walgreens, and he could do them while sitting down.  He has not

returned to pharmacy work since November 15, 2007, the last day he worked at

Walgreens.  In the year following his surgery, he did not replace this work.

Asked when he first told anyone at work about his back problem, Claimant

responded that it did not occur until his transfer to Russellville.  At some point there, after
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the manager had an issue with his using a chair at work, he told her of his injury in

Conway.  However, he could not remember her name.

Under questioning from Respondents No. 1, Claimant stated that his previous work

included a manufactured home retail outlet.  In the days leading up to his alleged accident,

he worked between eight and ten hours each day.  Part of this time was as a pharmacy

technician, and a portion was computer work and training, which included watching videos.

At the time of his alleged injury, he had not yet completed the 240 hours needed to be

current on his pharmacist license; and he was still being paid as a technician.  He did fulfill

this requirement, and went on full salary at Walgreens as a pharmacist.  This happened

either right before or after he went to Russellville.

According to Claimant, he had no heavy lifting to perform at Walgreens.  The

heaviest thing he lifted may have weighed five pounds.  Prior to August 11, 2006, he had

no physical problems.  That day, he began working at 8:22 a.m. and started having

problems about two and one-half hours later.

It was at the end of August or beginning of September when he went to the Ukraine.

He saw Dr. Lamey, a chiropractor, right before he left, and gave him a complete, accurate

and truthful history of what had occurred.  Dr. Lawrence called in some medications that

same day for him–but none of them were for his back.  Claimant explained that he could

not take muscle relaxers or Hydrocodone while on the trip.  Upon his return, he worked a

lot of 40-plus hour weeks, and at times up to 80 hours.  He explained that the was able to

do this because he was using a chair at work and helping out at pharmacies that had a

lighter workload.
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Claimant turned in a workers’ compensation claim at work on November 22, 2006.

He did this online per the instruction of the Russellville manager.

His testimony was that he continued to work for Walgreens until he started missing

time in November 2007.  During this period, he was getting some medical and chiropractic

treatment.  His first medical appointment was with Dr. Ghormley on February 5, 2007.  He

was an orthopaedist; but Claimant stated that he was almost like his family doctor.

Claimant was the one who chose him, because Respondents No. 1 were not paying for his

treatment.  He testified that he have Ghormley a complete and truthful history of what had

occurred with his back.

Dr. Ghormley did not recommend surgery since the problem was in the thoracic

spine, and he referred him to Dr. Saer.  Similarly, Saer did not recommend surgery.

Claimant stated that he did internet research on laser surgery and went to see Dr. Craig

Wolff in Florida.  He underwent nerve testing there and was at the point of surgery where

the IV had been placed.  However, he became uncomfortable with Wolff’s responses

concerning his experience, the surgery process and the expected length of recovery, and

he elected not to proceed.  Thereafter, Claimant located Dr. Chiu and had him operate on

his thoracic and lumbar spines.  This took place in November 2007.  In February 2008, he

underwent a nerve-blocking procedure.  On March 13, 2008, Chiu operated again on his

thoracic spine.  Since that time, Claimant has undergone physical therapy on his mid-back.

He has not taken any prescription medication since his November 2008 release.

After his November 2007 surgery, Claimant was totally off work for three weeks.

Thereafter, he was able to come into the office and work while sitting.  After his February
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and March 2008 procedures, he did not work for two to three weeks.  After that time, he

worked in the family businesses–pest control and mortgage–at least 20 hours a week.

Some of the work was done from his bed.  From November 2007 through November 2008,

he drew about $3,600.00 per month out of the pest control business–of which $3,000.00

a month went toward his child support obligations.  At times, he also drew money out of

the mortgage business to supplement his income.  Once Claimant received his release

from Dr. Chiu, the Walgreens district manager, Mr. Peterson, offered him a position in

Conway if he returned.  The two had a good relationship and kept in touch during

Claimant’s treatment.  Claimant decided not to take the job and undergo more healing

because he was still having significant back pain.  At present, he is working only in the

family pest control business.

Claimant’s 1984 back injury was handled with surgery at L4-5 and L5-S1.  While he

has not seen Dr. Adametz since then, he saw chiropractors such as Drs. Lamey and

McGehee on an occasional basis if he was having any problems.  His 2006 symptoms

were in the same area as his 1984 injury, but were a lot more serious in 1984.

When questioned by the Second Injury Fund, Claimant stated that he periodically

has had low back pain since 1984–usually after a strenuous activity such as basketball.

He did not remember being prescribed Cyclobenzaprine, Flexeril and Vicodin in July 2001

to treat muscle spasms after a child jumped on him and hurt his mid-back.  This problem

may have lasted no more than one day.  Claimant insisted that he had no ongoing

problems with his back from 1984 until the alleged 2006 incident.  His testimony was that

after his two-level surgery in 1984, who could do anything he wanted, including play
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sports.  Dr. Adametz gave him no permanent restrictions.  He did not recall seeing Dr.

Lawrence in 2003 for a four to six-week onset of low back and bilateral leg pain.  His

testimony was that this incident would have related to a urinary tract infection; but he took

Naproxen for it.  It was his normal practice to see Drs. Lamey or McGehee for any kind of

muscle or back pain.

On the date of his alleged injury, Claimant took a 40-minute lunch.  While he sat

down during that time, it only partially relieved the pain.  The only medicine he would have

taken to the Ukraine was Tylenol or Ibuprofen.  His flight to Kiev took 13 to 20 hours.

Walking and carrying a small shoulder bag during the trip bothered him.

Claimant was unsure how many hours he would have to complete at this point to

bring his license current.  He also did not know how many hours of computer training he

had completed in 2006 by the time he began experiencing back symptoms.  When he did

this training, he sat at a terminal at least two hours each day.

According to Claimant, he was released to full duty in November 2008.  He was

given restrictions of no heavy lifting and no standing for extended periods of time.

Claimant could not recall if the restrictions were more specific than that.  He does some

weightlifting, but no exercises that put strain on his mid-back.

When questioned further by his counsel, Claimant testified that on the day after his

alleged injury, his back was hurting and he was unable to complete his shift.

Under questioning from me, Claimant stated that he is 6'3" tall.  The counter at

which he was working at Walgreens was about waist-high.  On the date of the alleged

incident, he was working as a tech, simply filling the prescriptions.  He did not know how
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many prescriptions he had worked on that day at the time he began experiencing back

problems.  During his shift, he had a role in all prescriptions that were filled at that

pharmacy.  For each prescription, he had to reach under the counter for a container for it;

and for each customer, he had to reach across to place the prescription(s) for them in the

bin on the conveyor belt.  How far down he had to reach below the counter depended on

the size of container needed; it ranged from mid-thigh to ankle-height.  His work space was

about six feet wide, and at times, he had to reach extensively to retrieve something.

When asked the name of the person at Russellville to whom he reported his injury,

Claimant stated that “it seemed like Ms. Smith.”  The time he had this conversation with

Smith was about the time that he filled out the report; but he told the pharmacist at the

Russellville store of his back problems earlier than that.

His job at the pest control company was ask a “consultant, more or less.”  He did

not have much in the way of duties at the mortgage company.  When asked how his pay

at these places compared with what he was earning at Walgreens, Claimant stated,

“[s]ubstantially less.”

In follow-up questioning by Respondents No. 1, Claimant testified that Mondays and

Fridays were higher-volume days at the pharmacy.  But he stated that he could not dispute

the figure cited that the Walgreens store in Conway averaged 589 prescriptions per day.

His 2007 gross income was $175,000.00, of which $110,000.00 to $120,000.00 was

made at Walgreens.
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Under additional questioning from the Second Injury Fund, Claimant stated that he

made $15.00 per hour as a tech at Walgreens.  Later, after his pharmacist license was

brought current, he made as much as $52.00 an hour.

Elaine Goode.  Called by Claimant, Ms. Goode testified that Claimant is her son.

She stated that she did not notice him having any problems with his back in July 2006.

However, prior to the Ukraine trip, he told her that he had popped his back while bending.

To Ms. Goode’s knowledge, Claimant had not been in a motor vehicle accident or suffered

any type of back injury after August 2006.

Testimony-Deposition

Shawn McGehee, D.C..  Dr. McGehee was deposed on June 30, 2009, and the

transcript thereof was admitted as Respondents No. 1 Exhibit 2.  The parties stipulated

that he is an expert in the field of chiropractic.  Under questioning from Claimant, McGehee

testified that he knows Claimant from college.  He came to the clinic with thoracic pain he

stated was associated with his work duties.  First, he first treated with Dr. Lamey, and

McGehee saw him on October 18, 2006.  At that point, he was presenting with pain in the

thoracic and lumbar areas.  He had tight, tender muscle fibers along L1-5 and to the left

of T3-7.  Claimant underwent three rounds of chiropractic treatment.  He related to Dr.

McGehee that his problems were caused by working long hours at Walgreens, having to

bend for long period of time, and having to reach across to a conveyor belt; he was tall,

and the counter at which he worked was low.

According to Dr. McGehee, he treated Claimant for the same condition that Dr. Chiu

treated surgically.  The history he related to Chiu, and the symptoms he related, were the
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same as those told to McGehee.  He agreed with Chiu that there is a causal relationship

between the work activities Claimant related performing and his back symptoms.

McGehee also opined that but for the work-related incident, he would not have needed

treatment, and that the incident in question was more than 50 percent of the cause of the

need for treatment.

Under questioning from Respondents No. 1, Dr. McGehee testified that Claimant’s

chiropractic treatment was paid for by his group health insurance carrier.  McGehee

treated him on October 18, 19, and 20, 2006.  He was aware of Claimant’s 1984 back

surgery.  The doctor stated that he treated him for both thoracic and lumbar pain.

When questioned by the Second Injury Fund, Dr. McGehee stated that it was his

understanding that Claimant fully recovered from his 1984 surgery.  Claimant’s problem

when he presented for treatment to Dr. Lamey was in his thoracic nature.  McGehee

testified that if he had herniated his L4-5 in the alleged work-related incident, he would

have expected him to have low back pain and perhaps hip or leg pain and numbness as

well.  Typically, these symptoms occur immediately.  However, Dr. McGehee stated that

he has had patients not demonstrate these symptoms until four to six weeks after the

precipitating incident.  Claimant’s records from August 29 and 30, 2006 reflect only

thoracic symptoms–and those were on the opposite side of the surgery performed by Dr.

Chiu.  He did not present with lumbar symptoms until after he returned from his Ukraine

trip.  In light of this, Dr. McGehee admitted that he could not say with a reasonable degree

of medical certainty that the major cause of Claimant’s low back and left leg problems was

the alleged August 11, 2006 incident.  In his experience, the majority of patients with
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herniated discs had an incident involving lifting or twisting; but he added:  “[a] herniated

disc can happen to a person at any time.”  The thoracic spine is less of a load-bearing

area than the lumbar spine.

McGehee was given Dr. Lamey’s May 14, 2007 report, which cites an MRI showing

that Claimant had mild disc desiccation at T6-7, and degenerative changes at T9-10 and

T10-11.  He stated that desiccation is typically caused by trauma or constant pressure on

a disc.  With respect to the finding of an annular tear, he testified that “[a] dessication and

a tear is a similar description of the same thing in the disc . . . A dessication is when the

disc is herniated out into an area where it shouldn’t be.  A tear precedes that.”

When questioned further by Claimant, Dr. McGehee testified that nothing in Dr.

Lamey’s records would cause him to change any of his testimony.  He added that if the

history that Claimant related is correct, it is probable that his low back injury relates to the

August 11, 2006 incident.

Under further questioning from Respondents No. 1, the doctor stated that Claimant

related to him that he had a new job that caused him to bend over a lot, which increased

tension.  He agreed that it seemed unusual that one day at work standing and bending

over would cause a herniated lumbar disc and a tear and protrusion in the thoracic spine.

But he added that, notwithstanding Claimant’s degenerative problems, “something

precipitated his symptoms.”  While that event could have been something other than his

job, that was the only thing he related to McGehee.  He was not aware of the Ukraine trip,

but agreed that a long flight on a person of Claimant’s size would be harder on him than

someone of average height.
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At that time of the October 2006 visit, he did not feel that Claimant needed an MRI.

It was McGehee’s opinion that Claimant experienced relief from the chiropractic treatment.

Claimant stopped treating with him and later informed him that he had decided to consult

a neurologist.

When the Second Injury Fund questioned him again, Dr. McGehee stated that it

would be possible to irritate a back condition by carrying luggage, taking a long airplane

ride, and sleeping in a strange bed.  While he testified that patients typically give their

attention to the area where they are having the most pain.  But he agreed that left-leg

radiating pain is significant.

Under further questioning from Claimant, the doctor agreed that if Claimant’s pain

was consistent before and after the trip, it was likely not a factor.
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Records-Medical

The medical records of Claimant that were introduced at the hearing, and which

are part of Claimant’s Exhibit 1, Respondents No. 1 Exhibit 1, and Respondents No. 1

Exhibit 2, reflect the following:

Pre-Incident.  In 1984, Claimant suffered a herniated nucleus pulposis at L5-S1,

along with nerve root compression at that level and at L4-5.  On May 30, 1984, Dr. John

Adametz performed a laminectomy, along with decompression with extensive

foraminotomies, at both levels.

Post-Incident.  Claimant went to Dr. Lamey on August 29, 2006 and told him that he

had been having lower thoracic pain for two weeks.  He related that he had been “standing

bent forward” for 70 hours as a pharmacist.  Claimant returned the next day for treatment

as well.  On October 18, 2006, he again sought chiropractic treatment, this time from Dr.

McGehee, and related that he was having bilateral low back pain and left medial scapula

pain.  He stated that he had been working at a new job where he was bent over a lot,

causing increasing tension.  Dr. Lamey wrote a letter on May 14, 2007 in which he stated

that “I feel the tear in T6-T7 [found on Claimant’s MRI] is where he injured his spine in

August.”

On February 5, 2007, Claimant went to Dr. Ghormley and complained of having back

pain for the past six months.  He was assessed as having thoracolumbar myositis, facet

syndrome.  Included in Ghormley’s records is a handwritten note that reads:  ”2-5-07  -back

pain - no injury - onset about a yr ago - stated like a muscle spasm - pain in middle of

back!!”  (Emphasis in original)  A March 27, 2007 MRI showed mild degenerative changes
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at T9-10 and T10-11, along with mild disc desiccation, a small focal disc protrusion and

small annular tear at T6-7.  Injections did not improve his condition.  On April 2, 2007

Ghormley wrote that he had disc dessication at T6-7, T-9 and T-10-11, along with slight

kyphosis and a bulging disc.  He referred Claimant for a second opinion, injections and a

discogram.  Dr. Saer saw him on August 28, 2007 and noted that the MRI showed a small

herniation at T6-7, along with dessication and early degeneration.  Claimant asked about

laser surgery, but Saer recommended against it and stated that he should be treated non-

operatively.

A September 5, 2007 lumbar MRI showed, inter alia, a generalized annular bulge

and an annular tear at L4-5; and a mild annular bulge at L5-S1.  A thoracic MRI that same

day showed disc degeneration at T5-6, along with a central and right paracentral disc

protrusion causing mild canal stenosis and minimal to mild cord impingement.  Dr. James

Thacker saw Claimant on February 18, 2008 and recommended facet injections.

Claimant saw Dr. Chiu in California in November 2007.   Chiu also cited another

report not in evidence, a lumbar MRI taken the same day, that showed a generalized

annular bulge and right posterolateral annular tear at L5-S1.  He diagnosed Claimant as

having post-traumatic thoracic and lumbar disc herniations, with lumbar radiculopathy.  A

November 14, 2007 EMG/nerve conduction study showed bilateral L4, L5 and S1

radiculopathy.  MRIs done that same date showed a 2mm bulge at T5-6, a 3 mm herniation

at T6-7, and 3-4mm herniations at L4-5 and L5-S1.  On November 15, 2007, Dr. Chiu wrote

a report that contains the following patient history:



Goode - Claim No. F703603 24

Essentially, this is a 41 year old male, a pharmacist from Conway, Arkansas,
who has been employed by Walgreen’s [sic] since July of 2006.  He is being
admitted for the procedures of provocative lumbar and thoracic discogram
and microdecompressive thoracic and lumbar discectomy.  On 8/11/06, while
doing his usual and customary duties working as a pharmacist for Walgreen’s
[sic], he was standing and filling a prescription as well as reaching over to put
a plastic container of medications through a conveyor belt repetitively in an
awkward position continuously for about five hours without rest.  The patient
later noticed a sharp stabbing pain on the right side of the middle back.  He
took a lunch break and then came back to work on his computer with
continued pain and discomfort.  He went home and self-treated with ice and
rest.

The next day the patient worked only for about 1-2 hours and went home
because of severe continued mid back and lower back pain with muscle
spasm.  He rested and applied ice.  On the third day, the patient went back
to work and tried not to do to much bending or standing and had to sit down
most of the time.  He continued to have pain and discomfort and has been
using ice and rest most of the time.  About two weeks later, the patient went
to see Dr. Clay Lamey, D.C., for chiropractic treatment and adjustment
including ice, massage and ultrasound for about 2-3 sessions with some
temporary relief.  According to the patient, he went on a two week vacation
to Ukraine and brought with him some ice packs.  According to the patient,
he just rested and did not do much but noticed continued mid back pain,
especially on standing and carrying his luggage.  He returned from his
vacation and went back to work with continued pain, especially on prolonged
standing.

Claimant elected to undergo a provocative thoracic discography of T5 and T6 and

a microdecompressive thoracic discectomy of T5 and T6, along with a provocative lumbar

discogram and microdecompressive lumbar discectomy of L4 and L5 under magnification,

and Chiu performed these procedures on November 15, 2007.  The pre and post-operative

diagnoses were “[t]horacic spinal pain and thoracic disc herniation T6-7 and T5-6, post

traumatic,” and “[p]ost traumatic herniated lumbar disc L4 and L5 with lumbar

radiculopathy.”  Chiu wrote on November 16, 2007 that Claimant “may return to work

12/10/07 with no repeated twisting lifting or bending x 2 mos.”
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On December 17, 2007, Chiu administered bilateral thoracic T7-9 facet

injection/blocks.  A CT scan on that date showed a osteophyte complexes at T6-7, T9-10,

and T11-12, mild cord compress at T6-7, and left sided foraminal narrowing at T11-12.

In his March 12, 2008 report on his re-evaluation of Claimant, Dr. Chiu states that

Claimant’s symptoms returned about two weeks after surgery.  In February 2008, he

underwent radiofrequency on the right T7, T8 and T9 areas.  Again he experienced a

recurrence of symptoms about two weeks later.  Chiu recommended another provocative

thoracic discogram and microdecompressive discectomy, this time at T6-7, and Claimant

agreed.  The operation took place on March 13, 2008.  The pre and post-operative

diagnoses were “[r]ecurrent thoracic spinal pain and thoracic disc herniation at T6-7.”  Dr.

Chiu on July 14, 2008 filled out a form that reads in pertinent part:

Grant Goode has been under my care from 11/14/07 to present with the
diagnosis of post-thoracic discectomy status for post-traumatic thoracic disc
herniation.  The above named patient is able/unable to return to work until/on
7/21/2008.

On November 7, 2008, Dr. Chiu wrote Claimant’s counsel and indicated that per the

AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT

(4th ed. 1993) (hereinafter “AMA Guides”), he was assigning Claimant a five percent (5%)

impairment rating for his thoracic and lumbar conditions, respectively, for a combined rating

of ten percent (10%).  He added that Claimant would have a restriction of “no heavy work.”

As part of this letter, he stated that “[t]here is no question Grant Goode suffered industrial

injury as described previously on 8/11/06 in the line of duty.  This precipitated his lumbar
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and thoracic disc symptoms.”  He also opined that the alleged injury was 100 percent

responsible for his disability.

In a letter to counsel for Respondents No. 1 dated July 1, 2009, Dr. Brad Thomas

set out the medical review he conducted on this matter.  His opinion reads:

The first question that I feel is most important revolving around this case is
the causation of the patient’s back problems.  Mr. Goode reports that his back
pain was caused by his work environment as a pharmacist.  In my opinion,
there is ample evidence to suggest that he has an underlying degenerative
condition with his back and because of this, his problem was caused by this
degenerative condition and not by his work environment.  There [are] several
important facts about his history that do not support his claim that his work
environment caused this injury.  The first fact is that he has a history of
degenerative spine problems.  He had his first spine surgery in the mid-
1980's.  This alludes [to] the fact that he has a degenerative spine to begin
with.  The second factor that supports my feeling that he has an underlying
degenerative spine issue is the MRI that he obtained on September 5, 2007.
This MRI was an MRI of the thoracic spine and showed disc degeneration at
the T5-6 level.  It also showed disc degeneration at the T9-10 and the T8-9
level[s].  The fact that he had degeneration at multiple levels supports the fact
that he has an underlying condition that is degenerative in nature and would
point to a degenerative cause for the causation and not to the work
environment.

After reviewing the entire case, I professionally feel that because of the
degenerative issues in his thoracic spine, he had back pain.  After reviewing
all of the medical documentation, including reviewing the films, I felt there
was no spinal cord compression or nerve root impingement, especially in the
thoracic level, that would indicate any surgery.

I agreed with Dr. Ted Saer’s assessment and plan.  If this was a patient under
my care, I would recommend physical therapy for both his thoracic and
lumbar spine since he has degenerative problems in both areas and, at most,
recommend epidural steroid injections.

After careful review of the indications for surgery that were performed on the
patient, I could not find any reason that would fit into the way I practice to
substantiate the surgeries that he underwent.
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I feel that there is ample evidence that proves that Mr. Goode has
degenerative spine disease, both in the thoracic and lumbar spine.  It is very
probable that regardless of what occupation he was in, he would ultimately
have some form of back pain and discomfort because of this degenerative
condition.

Dr. Saer also rendered an opinion, via letter on July 12, 2009:

I have reviewed the records and reports that you have forwarded on Grant
Goode.  This is a gentleman whom I saw for one visit on 08/28/07.  He
subsequently sought treatment at the Laser Spine Institute in Tampa, Florida,
and subsequently at the California Spine Institute.  I reviewed the records that
you have sent over from both institutions and also the report issued by Dr.
Brad Thomas on 07/01/09.

I agree with Dr. Thomas’ record review.  Mr. Goode has preexisting
degenerative disc disease, and I think that is the primary cause of his
symptoms that started in August 2006, not his employment as a pharmacist.
I would be happy to provide a more detailed report if you wish.  However,
based on the imaging studies that were done (MRI), dated 03/27/07, I think
it is clear that the degenerative changes that he had preexisted the onset of
his symptoms of August 2006.

Dr. Brooks Lawrence on June 16, 2010 wrote:

I have been Mr. Goode’s physician for over 10 years.  I am writing this letter
to comment on his current back condition.  Through[out] his history I have not
known him to have ongoing back problems until he started having pain after
a work injury.  In my opinion his current condition is related to this injury.

Records-Nonmedical

Respondents No. 1 Exhibit 1.  Included in this exhibit are printouts of Claimant’s

payment history and hours worked at Walgreens.  This shows that on August 11, 2006, he

clocked in at 8:22 a.m., went to lunch at 1:02 p.m., returned from lunch 30 minutes later,

and clocked out at 8:03 p.m.–working a total of 11 hours, 15 minutes.  The next day, August

12, 2006, Claimant clocked in at 7:59 a.m., but left work only two hours later.

ADJUDICATION
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A. Compensability

Claimant has contended that he sustained compensable injuries to his mid and lower

back on or about August 11, 2006.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having greater

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___ (citing Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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Thoracic Spine.  In his testimony, Claimant did not identify any specific incident that

precipitated his symptoms.  Rather, he stated that around 11:00 or 11:30 a.m. on August

11, 2006, as he went about his duties filling prescriptions at Walgreens, his “mid-back

started . . . tightening up, and stiffening up and . . . it was just like a . . . torn muscle or a

ripped muscle at that point, real sharp pain.”  In the afternoon that day, as he went to

undergo training at the computer station and sat down in the chair, he felt as if he had

ruptured a disc in his mid-back.  However, by that point, his symptoms had been ongoing

for some time.

But regardless of his ability to establish a thoracic spine injury by specific incident,

he has argued, successfully, in the alternative that his alleged injury is gradual-onset in

nature.  Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2009), proof of rapid

repetitive motion is not required to establish a gradual-onset back injury.  However,

Claimant must still prove by a preponderance of the evidence that the alleged injury was

the major cause of the disability or need for treatment.  He must also show that a causal

connection exists between the injury and the employment.  Gerber Products v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).

Claimant’s testimony, which I credit, was that he is 44 years old and a licensed

pharmacist.  Eleven days prior to the alleged incident, he went to work at Walgreens.  At

the time, because his pharmacist license was not current, he was working as a tech.  He

filled prescriptions.  This action required, inter alia, that he reach under the counter to

retrieve an empty container in which to place the medicine.  He is 6'3", and had to reach

under the counter to various levels–as low as ankle-height–to get the size of container
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needed.  The counter was about waist-high.  After Claimant filled the container with the

prescription medication, he placed it in a bin on the conveyer belt behind the counter–which

required that he reach across the counter.  On the date at issue, he performed these

actions for each prescription filled while he was serving as a tech.  The time records in

evidence show that he clocked in at 8:22 a.m. that day and did not go to lunch until 1:02

p.m.  The evidence does not indicate at what point in the afternoon he went to the

computer; but it does reflect that he had been at work over two and one-half hours at the

time his back symptoms began.  Claimant stated that Fridays were heavy workdays at the

pharmacy.  I take judicial notice under Buxton v. City of Nashville, 132 Ark. 511, 201 S.W.

512 (1918), that August 11, 2006 was a Friday.

Dr. McGehee, one of the chiropractors who treated Claimant, testified in his

deposition that a causal relationship exists between the work activities Claimant related

performing and his back symptoms.  McGehee also opined that the pharmacy activity was

the major cause of his need for treatment.  In turn, Dr. Chiu, who operated on Claimant

twice, took the position that “[t]here is no question Grant Goode suffered industrial injury

as described previously on 8/11/06 in the line of duty.  This precipitated his . . . thoracic

disc symptoms.”  He also stated that the alleged injury was 100 percent responsible for his

disability.  Dr. Lamey, the chiropractor who treated Claimant shortly after the incident, wrote

that he felt that the tear at T6-7 began with the August 2006 injury.  On the other hand, Dr.

Thomas, who only conducted a records review, and Dr. Saer, who did treat Claimant,

opined that the cause of his problems was instead his degenerative spinal condition.
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In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission Opinion

filed February 14, 2005), the Commission addressed the standard when examination

medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic words
"within a reasonable degree of medical certainty" even be used by the doctor;
rather, the Supreme Court has simply held that the medical opinion be more
than speculation; if the doctor renders an opinion about causation with
language that goes beyond possibilities and establishes that work was the
reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

After consideration of this matter, I credit the opinions of McGehee and Chiu over

those of Saer and Thomas.  While Claimant’s records show that his thoracic spine had

degenerative findings, he also had acute ones in the forms of herniations and an annular

tear.  McGehee and Chiu looked to trauma as the source of these findings.

This is corroborated by the balance of the evidence.  As of August 11, 2006,

according to Claimant, his back was asymptomatic.  Dr. Lawrence, his personal physician

for over ten years, was not aware of him having any back problems; and neither was his

mother, whose hearing testimony I also credit.  Claimant’s statement to Dr. Lamey on

August 29, 2006–18 days after the alleged incident–that he had been having lower thoracic
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pain for two weeks and had been “standing bent forward” for long hours as a pharmacist

lends support as well.

In view of the foregoing, I find that Claimant has proven by a preponderance that he

sustained a compensable gradual-onset injury to his thoracic spine on August 11, 2006.

His thoracic injury was the major cause of the disability or need for treatment, and a causal

connection has been established between the injury and his employment at Walgreens on

that date.

Lumbar Spine.  Claimant also had acute lumbar findings that he has sought to tie to

the August 11, 2006 activity as well.  However, after consideration of the evidence, I do not

agree with this.  He testified that he first noticed his lower back problem in September 2006,

after he had transferred to the Walgreens in Russellville.  This was after he had taken an

extensive trip to the Ukraine.  During that period, he was not taking any prescription pain

medication.  The first time he told a provider about his lumbar problem was when he saw

Dr. McGehee on October 18, 2006.  Even at that point, according to the record, he did not

portray his symptoms as longstanding in nature.  Dr. McGehee testified that he would have

expected him to have low back pain and maybe even hip or leg pain and numbness after

August 11.  He agreed that someone of Claimant’s height would have more difficulty

traveling on an extended flight, and at one point in his deposition, he stated that because

the lumbar problems did not arise until after the overseas trip, he could not tie them to the

August 11, 2006 incident within a reasonable degree of medical certainty.  I credit this.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79
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Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).

After considering the above, I cannot causally relate Claimant’s low back problems

to his employment at Walgreens on August 11, 2006 without engaging in speculation and

conjecture–which I am not permitted to do.  Speculation and conjecture cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155

(1979).  Claimant has not proven by a preponderance of the evidence that he sustained a

compensable lumbar injury.
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B. Balance of Issues Pertaining to Alleged Lumbar Injury

Since I have found that Claimant has not established that he sustained a

compensable lumbar injury, the rest of the issues in this claim, insofar as they pertain to this

alleged injury, are moot and will not be addressed.

C. Notice

Respondents No. 1 have asserted that even if compensability is found, they are

nonetheless not responsible for any benefits until November 22, 2006, when notice of the

thoracic injury was first given.  In this vein, Ark. Code Ann. § 11-9-701(a)(1) & (b) (Repl.

2002) provides:

(a)(1)  Unless an injury either renders the employee physically or mentally
unable to do so, or is made known to the employer immediately after it
occurs, the employee shall report the injury to the employer on a form
prescribed or approved by the Workers’ Compensation Commission and to
a person or at a place specified by the employer, and the employer shall not
be responsible for disability, medical, or other benefits prior to receipt of the
employee’s report of injury.

. . .

(b)(1) Failure to give the notice shall not bar any claim:
(A) If the employer had knowledge of the injury or death;
(B) If the employee had no knowledge that the condition or disease arose out
of and in the course of the employment; or
(C) If the commission excuses the failure on the grounds that for some
satisfactory reason the notice could not be given.

(2) Objection to failure to give notice must be made at or before the first
hearing on the claim.

Claimant’s testimony was that he did not speak with anyone at Walgreens about his

back problem until he was transferred to the Russellville store in September 2006.  On that

occasion, a pharmacist informed him that she had a problem with his using a chair while
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working in the pharmacy.  According to Claimant, he told her that he had been injured in

Conway.  However, he could not remember the pharmacist’s name.

Knowledge of the injury by a claimant’s supervisor is sufficient to impart it to the

employer for purposes of § 11-9-701(b)(1)(A).  Harrison v. Lasiter Asphalt Maintenance Co.,

1999 AWCC 129, Claim No. E715245 (Full Commission Opinion filed April 26, 1999).  But

I cannot find that Walgreens was imparted notice in September 2006 because I do not

credit the above testimony of Claimant on this point.  In contrast to this, when asked about

the online report of his alleged injuries that he made on November 22, 2006, Claimant

stated that he was instructed to do this by the Russellville manager, a “Ms. Smith,” after he

told her of the alleged back injury.  Clearly, had he informed a supervisor earlier about what

had occurred, an earlier report would have been triggered.  Simply put, I cannot find that

Walgreens had notice of the alleged injury prior to November 22, 2006 without engaging

in speculation and conjecture.

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), the party having the burden

of proof on an issue (Respondents No. 1 in this instance) must establish it by a

preponderance of the evidence.  After due consideration, I find that they have met their

burden in establishing that they did not have notice of Claimant’s compensable thoracic

injury per 

§ 11-9-701 until November 22, 2006–and their liability for benefits under this claim did not

begin until that point.

D. Reasonable and Necessary Treatment
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Claimant has argued that he is entitled, at the expense of Respondents No. 1, to

reasonable and necessary treatment of his thoracic injury.  Arkansas Code Annotated

Section 11-9-508(a) (Repl. 2002) states that an employer shall provide for an injured

employee such medical treatment as may be necessary in connection with the injury

received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003).  But employers are liable only for such treatment and services as are deemed

necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of the evidence

that medical treatment is reasonable and necessary for the treatment of a compensable

injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  What constitutes reasonable and necessary medical treatment is a question of fact

for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d

396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Respondents No. 1 have argued that if Claimant is found to have suffered a

compensable injury, the surgeries he has undergone are not reasonable and necessary,

based on the opinions of Drs. Ghormley and Saer.  As discussed supra, Dr. Ghormley saw

Claimant on February 5, and April 2, 2007.  Claimant testified that Ghormley would not

recommend surgery because of the location of the problem–in the thoracic spine.  As

Claimant testified and the medical records herein reflect, Dr. Saer, who also saw him,

recommended only conservative treatment.  Moreover, Dr. Brad Thomas on July 1, 2009

indicated his agreement with Saer in a letter quoted extensively above.  On the other hand,

Dr. Chiu, who performed the procedures, wrote on March 12, 2008 that he recommended



Goode - Claim No. F703603 37

the provocative thoracic discograms and microdecompressive thoracic discectomies not

only because Claimant had herniations and conservative treatment had failed, but because

of radiculopathy documented by the EMG/nerve conduction study on November 14, 2007.

Based upon my review of the evidence, I credit Dr. Chiu’s opinion over that of the

other physicians.  I note, and credit, Claimant’s testimony that since the second surgery,

his mid-back pain has become localized, and that he has not taken any prescription

medication for his back since Dr. Chiu released him.

It is my finding, after a review of all the medical evidence in the record, that all of the

treatment of Claimant’s compensable thoracic spine injury detailed herein was reasonable

and necessary.  Respondents No. 1 are responsible for all such treatment that was

rendered after November 22, 2006.

E. Temporary Total Disability Benefits

Claimant has also alleged that he is entitled to temporary total disability benefits from

November 14, 2007 to November 7, 2008.  Respondents No. 1 have responded that in the

event his alleged injuries are found to be compensable, they should only be responsible

for such benefits from November 14, 2007 until July 21, 2008.

The compensable injury to Claimant’s thoracic spine is unscheduled.  See Ark. Code

Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury

is entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the
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way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

As the parties stipulated, Claimant began missing work in connection with his

compensable injury on November 14, 2007.  That was the day he underwent surgery on,

inter alia, T5-6.  A second surgery took place in March 2008.  On July 14, 2008, Dr. Chiu

wrote:  “Patient underwent the procedure of thoracic discectomy on March 13, 2008 with

improvement of his spinal symptoms.  He may return to regular work on 7/21/08.”

(Emphasis in original)  On November 7, 2008, Chiu examined Claimant as part of the

process of assigning him impairment ratings for his injuries.  In so doing, he wrote that “[a]s

of today’s re-evaluation, the patient has reached maximum medical improvement . . . .”  But

he cited nothing to support extending Claimant’s healing period past July 21, 2008.

Therefore, I find that the healing period ended on the earlier date.

In their tenth contention, Respondents No. 1 implicitly conceded that Claimant

remained in his healing period for this duration:

In the alternative, if it is determined that the claimant sustained a
compensable injury, he would only be entitled to temporary total disability
benefits from November 14, 2007 until July 21, 2008 because Dr. John Chiu
released him to full duty on the latter date.

However, they hastened to add:

Even in this case, he would not be entitled to such benefits because during
that period, he worked for other employers.

At the hearing, Claimant testified that following his first surgery, he worked in a

mortgage company and a pest control firm–both family businesses.  However, he also

stated that he had already been performing these jobs on the side before he was hired by
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Walgreens.  His testimony, which I find credible, was that during the year after his surgery,

he did not replace the work he did as a pharmacist.  According to him, he was completely

off work for three weeks following his November 2007 surgery.  After that point, he came

into the mortgage and/or pest control office and worked while sitting.  Following his second

surgery, in March 2008, he was off for two to three weeks.  Thereafter, he came into the

offices 20 or more hours a week.  Some of the work, however, was performed from his bed.

He estimate that while he worked in these other businesses during this period, he drew only

limited funds; $3,600.00 per month from the pest control business, of which $3,000.00 went

to child support.

I might add that the nature of these businesses, and Claimant’s role in them, were

such that his duties were clearly much less physically demanding than at Walgreens.  Not

only were his hours less, but so were his responsibilities.  They were apparently desk jobs

only.  He was only a “consultant, more or less” for the pest control service, and had few

duties at the mortgage firm.

In Stevens v. Mountain Home Sch. Dist., 41 Ark. App. 201, 850 S.W.2d 335 (1993),

the Arkansas Court of Appeals held that for the purpose of defining disability, “any other

employment” under Ark. Code Ann. § 11-9-102(8) (Supp. 2009) “means any other

employment in lieu of the one in which the employee was injured.”  A job that a claimant

already held at the time of his injury is not “any other employment” undertaken in the place

of the job in question.  See id.  Hence, the argument of Respondents No. 1 is without merit;

Claimant’s continuing to work at the mortgage and pest control positions he had prior to his

injury does not impact his entitlement to temporary total disability benefits.  He has shown
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by a preponderance of the evidence that he is entitled to temporary total disability benefits

from November 14, 2007, to July 21, 2008.

F. Impairment Rating

As set out above, Dr. Chiu on November 8, 2008 assigned Claimant a five percent

(5%) impairment rating for his thoracic injury.  Claimant has contended that he is entitled

to this, and attendant permanent partial disability benefits.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(1)).

Permanent benefits are to be awarded only following a determination that the compensable

injury is the major cause of the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause”

is defined as “more than fifty percent (50%) of the cause,” and a finding of major cause

must be established by a preponderance of the evidence.  Id. § 11-9-102(14).  Any medical

opinion must be stated within a reasonable degree of medical certainty.  Id. § 11-9-102(16)

In assigning the rating at issue on November 7, 2008, Dr. Chiu wrote:

Regarding his thoracic condition the patient’s present medical condition is
ratable utilizing the AMA Guides to Evaluation of Permanent Impairment,
Fourth Edition, using the Diagnosis Related Estimate (DRE) method
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including Table 74.  DRE Thoracolumbar Spine Impairment categories on
page 3-111, placing the patient in Category II, 5% WPI.

He underwent microdecompressive thoracic discectomy of T5, T6 on
11/15/07 and again microdecompressive thoracic discectomy at T6 for his
recurrent symptoms on 03/13/08 with improvement of his thoracic
symptoms/condition.  On today’s re-evaluation he has been complaining of
constant slight mid thoracic pain/soreness aggravated to constant slight to
moderate spinal pain by repeated bending, heavy lifting, prolonged sitting,
standing and twisting.  He has some limitations doing activities of daily living
(ADL).

(Emphasis in original)

Except for the fact that Claimant previously underwent surgery at two thoracic levels,

nothing in the second paragraph cites any objective findings of Claimant’s spinal condition

at the time this rating was assigned.  However, Table 70, Page 3/108 of the AMA Guides

makes clear that a claimant who has undergone “[p]revious spine operation without loss of

motion segment integrity or radiculopathy” falls under Category II–cited by Chiu.  Moreover,

it appears that had Dr. Chiu instead rated Claimant’s thoracic condition under Table 75,

Page 3/113, he would still have a five percent (5%) whole-body rating for a two-level

“[s]urgically treated disk lesion without residual signs or symptoms.”  Consequently, he has

proven his entitlement to the five percent (5%) rating.  In so ruling, I find that Claimant’s

compensable thoracic injury is the major cause of his disability or impairment.

G. Offset

Respondents No. 1 have asserted that they would be entitled to an offset to the

extent that Claimant received any short-term disability benefits, or to the extent that any of

his treatment was paid for under a group medical policy.  Arkansas Code Annotated Section

11-9-411 (Repl. 2002) provides in pertinent part:
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(a) Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

The parties stipulated that Claimant was the recipient of these benefits:

5. Claimant’s group health carrier has paid his medical expenses for treatment.

6. Claimant received short term disability benefits.

I thus find that Respondents No. 1 have proven by a preponderance of the evidence that

they are entitled to an offset for the thoracic spine treatment that Claimant’s group health

carrier covered, along with the short-term benefits he was paid.

H. Attorney’s Fee

I find that Respondents No. 1 have controverted this claim in its entirety.  Claimant’s

attorney is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded

herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid

by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


