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STATEMENT OF THE CASE

On March 31, 2011, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on February 7, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With three additional stipulations reached at the hearing, they are the following seven,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed between the parties on October

16, 2010.

3. The average weekly wage of the claimant on October 16, 2010, was

sufficient to entitle him to the maximum compensation rate.

4. Respondents have controverted this claim in its entirety.

5. Claimant is seeking temporary total disability benefits from October 17, 2010

through January 2, 2011; he returned to work on January 3, 2011.

6. Claimant is not entitled to any wage loss disability benefits because he has

returned to work at the same or greater compensation as he was receiving

prior to October 16, 2010.

7. If called, Claimant’s spouse, Karen Gist, would testify that he restricted his

activities on weekends when he was on-call in order to be available.

Issues

The parties discussed the issues set forth in Commission Exhibit 1.  At the hearing,

and by letter dated March 4, 2011 (Commission Exhibit 3), Claimant, without objection from

Respondents, added an issue concerning whether he is entitled to an impairment rating

and related permanent partial disability benefits.  The following were litigated:

1. Whether Claimant sustained compensable injuries to his left shoulder, ribs,

collar bone and lung.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.
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4. Whether Claimant is entitled to an impairment rating and related permanent

partial disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

By letter on February 28, 2011 (Commission Exhibit 2), Claimant added an

additional contention.  The respective contentions of the parties now read:

Claimant:

1. Claimant contends that he sustained a compensable injury to his left

shoulder on October 16, 2010.

2. The claimant’s injury was an exception to the “Going and Coming Rule” as

being on a special mission or errand and being compensated by the

Respondent when the injury occurred.

3. The claimant is entitled to temporary total disability benefits from October 16,

2010, to a date yet to be determined, permanent partial disability benefits

and medical expenses incurred, or to be incurred in the future.

4. In the alternative, Claimant contends that this claim is compensable pursuant

to the dual purpose trip doctrine and/or the positional risk doctrine.

Respondents:

1. Respondents contend that the claimant was injured on his way home from

work. He was not performing employment services.  His injuries are not



Gist - Claim No. G009411 4

compensable.  See, Farler v. City of Cabot[, 95 Ark. App. 121, 234 S.W.3d

352 (2006)].

2. The respondent will claim a credit per A.C.A. 11-9-411 for benefits received

by the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained compensable injuries to his left shoulder, ribs, collar bone or lung.

4. Because of the above finding, the balance of the issues are moot and will not

be addressed.

SUMMARY OF EVIDENCE

The witnesses at the hearing were James Longenbach, the vice president and plant

manager of Respondent Arkansas Lime Company (hereinafter “Arkansas Lime”); William

“Buck” Swaim, a former electrical repairman and maintenance worker at the plant; and

Claimant.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Claimant’s counsel to the Commission dated February 28, 2011 wherein he amended his

contentions, consisting of one page; Commission Exhibit 3, a letter from Claimant’s

counsel to the Commission dated March 4, 2011 wherein he amended his issues,

consisting of one page; Commission Exhibit 4, a list of case citations supplied by Claimant,

consisting of one page; Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 17 numbered pages thereafter; Claimant’s Exhibit 2, an

one-page excerpt from his log book dated October 14-16, 2010; Claimant’s Exhibit 3, his

earnings statement and paycheck, consisting of one page; Claimant’s Exhibit 4, the on-call

schedule at Arkansas Lime for the time period at issue, consisting of one page; and

Claimant’s Exhibit 5, other on-call schedules, consisting of 47 pages.

Testimony

James Longenbach.  Called by Claimant, Longenbach testified that he is the vice

president and plant manager for Respondent Arkansas Lime.  The plant is located

between Batesville and Bethesda off Highway 69.

According to Longenbach, the on-call procedures at the plant apply to the

electricians working in its maintenance department.  In October 2010, Claimant was one

of three individuals who fell under this procedure.  One of the three would be on-call for

a seven day period, and the assignment rotated among them.  On-call time periods are

those outside the workers’ regular five-day, 40-hour work schedule.  Whoever is on-call
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“should be available to come in to do work.”  If such a person is unavailable after so many

occurrences, he would be subject to disciplinary action:

If an employee chose not to be on-call, then he would be given a job that
was less demanding.  If he–in other words, if he refused to accept the on-call
requirements of the job, then he would be given a job that did not require him
to be on-call.

Longenbach has made it clear to the electricians that he expects them to be available

when they are on-call.

Individuals at the plant working overtime earn time-and-a-half from 41 to 48 hours,

and then double time in excess of that period.  For that reason, according to Longenbach,

they are not called out unless necessary.  In the case of on-call electricians, they are “paid

for a four-hour call-out” pursuant to the negotiated collective bargaining agreement.  If an

on-call worker is called into the plant, he is automatically paid for working four hours if the

job in question took four hours or less–even if it took much less than that amount of time.

If the job takes longer than four hours, he is paid for the amount of time expended at the

job.

Again, in an effort to hold down labor costs at the plant, these individuals are not

called out unless circumstances absolutely require it.  Such instances would involve the

repairing of machines and instrumentation to ensure that the plant stays in production and

within federal and state regulatory guidelines.  Only a “lead man,” supervisors and

managers have the authority to summon an on-call worker.  A “lead man” is not a

supervisor, but merely the most experienced individual on the crew.  Because an

electrician was regularly on-duty during the first two shifts, one generally would not be
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summoned during that time frame.  Electricians did not work during the third shift and on

Saturdays and Sundays–that would be when the on-call procedure is needed.  Whoever

is on call has to leave a number at which he can be reached.  Once the worker who is

called out has resolved the emergency situation(s), he is free to leave the plant.

In October 2010, it was more likely that an electrician would be called out on a

Saturday or Sunday as opposed to Monday through Friday; and in fact, Claimant’s

accident at issue occurred on a Saturday.

Under questioning from Respondents, Longenbach testified that the workers subject

to being on-call had to bid on their jobs, with the understanding that they had to meet the

on-call schedule.  They are not paid while on-call unless they are summoned to the plant.

With the exception of being under the influence of alcohol or drugs, an employee may

engage in whatever activity he wishes while being on-call.  He must furnish his own

transportation to the plant, unless winter weather conditions require that he be picked up

instead.  In Claimant’s case, he drove himself to work–and in the occasion of his accident,

did so on a motorcycle.

Longenbach elaborated that even if an on-call employee was summoned to the

plant and only worked 15 minutes, he would still receive the four-hour minimum pay.  The

witness termed this “a tremendous incentive” for an employee to be willing to be on-call.

To Longenbach’s knowledge, none of these individuals objected to the on-call procedure.

The four hours was meant to begin when the individual on-call reached the plant; it was

not meant to compensate for the time spent in traveling to work.
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With respect to Claimant, Longenbach stated that he was called out 37 times in

2010, and that he was called out on occasion more than one time a day.

When questioned further by Claimant, Longenbach admitted that he did not know

the union’s motive in obtaining the four-hour minimum–whether it was to compensate for

travel or otherwise.  He did not remember if Buck Swaim objected to being on-call often,

and did not remember if Swaim at one time took about 90 percent of the on-call

assignments.  But he did testify that Swaim at a particular point was the senior employee

over that department, and that the collective bargaining agreement required that the

person in that position be the one called.  Claimant added that it is important that the

person on-call who is summoned to the plant arrive in a reasonable period of time.

Under additional questioning from Respondents, Longenbach stated that the four-

hour period begins when the person punches a clock, in order for Arkansas Lime keep

track of how much time toward the four hours has elapsed.  When Claimant asked him

about this, Longenbach admitted that while it was policy for employees to clock out, he

was not surprised that this did not occur on occasion.  However, it did surprise him that on

the date of Claimant’s injury, while he was called out four times, he did not clock in two of

those instances.  The following exchange took place:

Q. So, when you say it starts when they clock in, it means it starts when
they actually respond to the on-call request, right?

A. That’s correct.

When questioned by me, Longenbach testified as follows:

Q. If somebody were called in, say on a Saturday and arrived and
assuming they punched a clock and punched at 8:00–
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A. Yes, sir.

Q. –and say they worked until 12:30, four and a half hours?

A. Yes, sir.

Q. Are they only paid for four hours or are they paid for that extra thirty
minutes?

A. They’re paid for the extra thirty minutes.

Q. All right.  If–if somebody did not clock in when they came in on-call,
how would you know to pay them?

A. There’s–there’s a number of ways.  In Mr. Gist’s case, Mr. Gist
provided the punch-in/punch-out, if you will, times to us.  In addition
to that, the equipment that he works on requires a notation in a log
when it’s taken out of service and put back in service.  So, in Mr.
Gist’s case on October 16th, even though he may have missed a
punch, the company pays him for the time because he took the
equipment out of service and he put it back in service when he was
done with it.  So, we have an independent verification that Mr. Gist
was here and did that work.

William “Buck” Swaim.  Called by Claimant, Swaim testified that he worked at

Arkansas Lime from 1991 until early 2008–when he left to work in Iraq for the Department

of Defense.  At Arkansas Lime, he performed electrical repair and maintenance.  He

testified that prior to there being an on-call schedule there, personnel simply called any

of the electricians.  “[I]f you didn’t answer the phone, you didn’t get in trouble.”  During that

period, Swaim was generally the one called out.  As a result, his holidays were often

interrupted.

Swaim stated that he was the reason the on-call policy changed; in 2007, he was

“chewed out” in one instance where he did not respond when he was not the one who was

one on-call.  His understanding was that if the person assigned to be on-call regularly did
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not respond, that person would be terminated.  He agreed that a person was not willing to

be on-call, they could not hold a job that had the requirement.  The assigned individual had

to be in a position where he could answer the phone and “respond right then.”  He testified

that an electrician would only be called out to repairs that affected air quality controls or

production–production could not continue otherwise.

On-call periods were those outside normal working hours, and were set, per the

collective bargaining agreement, to be a four-hour minimum.  As union steward, he

participated in the negotiation of the agreement, including this time provision.  On this

matter, the following exchange occurred at the hearing:

Q. Okay.  And was part of the reason for a four hour minimum, the fact
that you had to travel back and forth from work–to the plant and then
back home, did that involve part of it?

A. That was part of the involvement and the other part of it was so they
couldn’t use it to whip you to death with it . . . [c]all you out and send
you home where it would cost you out of your pocket to come to work
and not get any work.

Swaim stated that during on-call periods, he could not go anywhere, but had to be

available to get to work right away.  Also, he had to be reachable by telephone.

When questioned by Respondents, Swaim admitted that he is not personally aware

of what the on-call policy at Arkansas Lime was after he left there in March 2008.

However, the change to the on-call schedule to rotate the assignment among the plant

electricians occurred while he was still there.

Under additional questioning by Claimant, Swaim stated that the on-call schedule

in evidence appears similar to the one in effect while he was employed at Arkansas Lime.
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When questioned by me, Swaim testified that the collective bargaining agreements

at Arkansas Lime were in effect for different periods of time, and he could not recall when

he was last involved in the negotiation of one of them.  But he stated that at the time of

Claimant’s October 2010 injury, the plant would still be under the same agreement that

was in effect while Swaim still was working there.  The following exchange took place:

Q. –this exhibit, this schedule that you would have, when you were on
call, okay?  When you were called in, did you clock in when you came
to the plant?

A. Yes, sir.

Q. Okay.

A. Yeah, we had a clock in the electric shop and as soon as you went in,
you go in, hit your clock, so that give you your start time at the plant.
It didn’t count for any time that you were traveling.

Q. Okay.

A. You start time at the plant.

He testified that on-call employees were expected to clock in upon arrival at the plant.  In

addition, employees turned in a weekly worksheet that showed the time and what the

project in question had been.

When questioned further by Respondents, Claimant stated that while he was not

aware of any changes to the collective bargaining agreement after he left, changes could

have been made without his knowledge.  Each worker who was on-call was paid the four-

minimum if he was summoned to the plant, regardless of the distance he lived from work.

Charles Gist.  Claimant testified that he resides in Melbourne, Izard County

Arkansas–about 26 or 27 miles from the Arkansas Lime plant.  He used his own vehicle
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to travel to and from work, and his travel time was roughly 30 minutes.  His usual schedule

there was a 40-hour week, 6:30 a.m. to 3:30 p.m. Monday through Friday.  Claimant was

one of the three electricians that was subject to being on-call.  He was only called to the

plant when something affecting production needed repair.

As Claimant’s Exhibit 4 reflects, he was on-call on Saturday, October 16, 2010.  He

testified that his Exhibit 2 contains handwritten notes he made that date with respect to his

call-outs.  On that date, he was summoned to the plant four times that day.  The first

occurred at 5:00 a.m., and he worked two hours fixing the Number 2 Analyzer.  Next, he

was brought in at 9:00 a.m. and stayed until noon while repairing the Number 2 and 3

Analyzers.  These devices are essential for the kilns, which produce the product, to work.

Next, he was called in at 2:00 p.m. and worked for 90 minutes.  Finally, he was summoned

at 8:00 p.m. and he worked an hour at the plant.  According to Claimant, he returned home

after each call-out that day.  He clocked in the first time he was called out; but on the

remaining three, because the power was out at the plant, he merely noted the times on his

time sheet.

Claimant testified that as he was returning home on his motorcycle from the fourth

call-out, “[a] deer  ran out in front of me and I collided with the deer.”  As a result, he

suffered an injured left forefinger, six broken ribs, a broken collar bone and shoulder blade,

and a bruised lung.  He was hospitalized for six days.  Claimant’s worst injury was his

scapula fracture, and he was not released by Dr. Allen to return to work until January 3,

2011.  He was not placed back on the on-call schedule until the next month thereafter.
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Claimant testified that he still has shoulder problems, particularly with sleeping and range-

of-motion.

According to him, he would not have been on the highway that night on his

motorcycle and involved in that accident but for his being called in to work.  He made four

separate trips to work the day he was injured, as opposed to his usual one.

He stated that he was not aware of any changes being made to the collective

bargaining agreement with respect to the on-call procedures after Swaim no longer worked

at Arkansas Lime.  His activities are limited when he is on-call.  “You can’t really go out,

and you know, get too far away from home.”  Moreover, he is unable to drink alcohol

during that time.  Call-outs do not happen regularly; regardless, he has to be ready to

respond or be subject to discipline by his employer.

Under questioning from Respondents, Claimant testified that his route from home

to the plant is a rural highway, surrounded by woods and pastures and taking him through

two small towns.  He hit a deer on the way to work on a previous occasion, but was not on

a motorcycle that time.  Claimant admitted that he was aware that deer can be present

there, and that it is not unusual to see a deer carcass by the side of the road.

When he first arrived at the plant on October 16, he clocked in around 5:00 a.m.

On the other occasions, he noted his times of arrival and departure on his time sheet.

Prior to going for the fourth trip, he had been away from home, at a spaghetti supper.

When he was called, he returned home to retrieve his steel-toed boots and other
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equipment before driving to the plant.  When he struck the deer that night, he had traveled

about 20 miles, and was roughly six to seven miles from home.

His employer does not reimburse him for mileage, and he uses his own vehicle.  In

his notebook entries for October 16, Claimant wrote down the times he was actually at the

plant–and did not include his travel time.  He took his normal route to and from the plant.

He is able, while on call, to attend events such as a spaghetti supper as long as he is “not

way off, I mean, within reason.”

Claimant stated that his preference is not to be on-call, but he understands that it

is part of his job.  He was paid well for the date he was injured:  16 hours.  Moreover, any

time over 40 hours is time-and-a-half, and anything over 48 hours is double time.  He

received good pay, and agreed that it is an incentive to be on-call.  Claimant did not check,

so he was unsure if Longenbach’s testimony was accurate that he had been called out 37

times in 2010.  When he is called out, it has always been to the same locations that he

goes to as part of his regular job.

On redirect by his counsel, Claimant stated that on October 16, 2010, he worked

seven and one-half hours, but was paid for 16.  He spent four hours on the highway that

day.  Claimant does not usually make the drive at 9:30 p.m.

Under questioning from me, Claimant stated that when he arrived at the plant the

fourth time on October 16, he went to the “old plant,” got his work truck and other

equipment, and went to the “new plant” to work.  When he finished, he went back to the

“old plant” before departing for home.

Exhibits
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The exhibits that were admitted into evidence at the hearing consist of the following:

Commission Exhibit 2.  This is the February 2, 2011 letter from Claimant’s counsel

to the undersigned that amended his contentions.

Commission Exhibit 3.  This is the March 4, 2011 letter from Claimant’s counsel to

the undersigned that added the issue concerning Claimant’s entitlement to a permanent

impairment rating and related permanent partial disability benefits.  A March 2, 2011 report

by Dr. J.D. Allen was included that reflects that he assigned Claimant an impairment rating

of 11 percent to the body as a whole in connection with his shoulder injury.

Commission Exhibit 4.  This is a list of case citations supplied by Claimant:

! Traylor v. Cooksey, 31 Ark. App. 245, 792 S.W.2d 351 (1990).

! Olsten Kimberly Quality Care v. Petty, 55 Ark. App. 343, 934 S.W.2d 956 (1996).

! Fisher v. Poole Truck Line, 57 Ark. App. 268, 944 S.W.2d 853 (1997).

! Moncus v. Billingsley Logging, 366 Ark. 383, 235 S.W.3d 877 (2006).

! Jones v. Xtreme Pizza, 97 Ark. App. 206, 245 S.W.3d 670 (2006).

Claimant’s Exhibit 1.  This is a compilation of Claimant’s medical records in

connection with the treatment of his injuries arising out of the motorcycle accident on

October 16, 2010.

Claimant’s Exhibit 2.  This is a one-page excerpt from Claimant’s diary that reflects,

inter alia, his activities during the four call-outs as outlined in his testimony.
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Claimant’s Exhibit 3.  This is Claimant’s earnings statement for the period at issue

that reflects that his earnings included “overtime,” “double time,” and “Call Out.”

Claimant’s Exhibit 4.  This is the work schedule for the period at issue and reflects

that Claimant was on-call on Saturday, October 16, 2010.

Claimant’s Exhibit 5.  This is a compilation of work schedules at Arkansas Lime.

ADJUDICATION

A. Compensability

Claimant asserts that he sustained compensable injuries to his left shoulder, ribs,

collar bone and lung on October 16, 2010, when his motorcycle struck a deer as he was

traveling home from Respondent Arkansas Lime after being summoned to the plant to

make a repair.  Respondents deny that the injuries are compensable.

In Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2009), "compensable injury" is defined

as follows:

(i) An accidental injury causing internal or external  physical harm to the
body . . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a
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causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2007).  See Parker v.

Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  Employment services

are being performed when the employee is engaged in an activity that is generally required

by the performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Commission employs the same test to determine whether an employee

is performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time
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and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

The “going and coming rule” generally forecloses recovery for an injury sustained

while the employee is going to or returning from his place of employment because an

employee is generally not acting within the course of employment when traveling to and

from the workplace.  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524

(1997).  However, as outlined in Jane Traylor, Inc. v. Cooksey, 31 Ark. App. 245, 792

S.W.2d 351 (1990), there are exceptions to this rule:

(1) where an employee is injured while in close proximity to the employer’s
premises; (2) where the employer furnishes the transportation and to and
from work; (3) where the employee is a traveling salesman; (4) where the
employee is injured on a special mission or errand; and (5) when the
employer compensates the employee for his time from the moment he leaves
home until he returns home.

Id.

Claimant has not contended that any of the first three exceptions are applicable

here, and I find that they are not.  In his testimony, Claimant described the site of the

motorcycle accident as being approximately 20 miles from the plant–hardly “in close

proximity.”  Regardless, in Hightower v. Newark Public School System, 57 Ark. App. 159,

943 S.W.2d 608 (1997), the Arkansas Court of Appeals held that the premises exception

was no longer the law in Arkansas.  As for the second exception, Claimant testified that

he was astride his own motorcycle when he struck the deer.  Finally, he is an electrician,

not a traveling salesman.  His only traveling while on the job was between the old and new

plants–which was done in a company truck that was not involved in this collision.
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While Claimant did not expressly seek to avail himself of the third exception, he has

cited two cases that have focused on jobs with travel requirements:  “where the journey

itself is part of the employment service.”  Jones v. Xtreme Pizza, 97 Ark. App. 206, 245

S.W.3d 670 (2006).  In both Olsten, supra, and Moncus v. Billingsley Logging, 366 Ark.

383, 235 S.W.3d 877 (2006), the Arkansas Supreme Court focused on situations where

travel was a necessary part of the position in question–a nurse traveling to patient homes

in Olsten, and a logger going to various logging sites in Moncus.  In both instances, these

job sites by their nature varied; the claimants did not have a fixed place of work.  In the

case at bar, on the other hand, the evidence shows that Arkansas Lime has two plants in

relatively close proximity to each other.  Claimant’s duties are exclusively at those

locations.  He  took his own transportation to reach the plant that had the company work

truck, and then took it to travel to the other plant.  Only this portion of his travel related to

his job–and again, he was not involved in a collision at that point.  Thus, Olsten and

Moncus are inapposite here.

Claimant has alleged that the latter two exceptions in Traylor, supra, apply to his

situation:  he allegedly was “on a special mission or errand” when he was injured, and he

was allegedly compensated from the moment he left home until he returned there on the

occasions that he was called out.

He has cited two cases in support of his contention that he was “on a special

mission or errand”:  Fisher v. Poole Truck Line, 57 Ark. App. 268, 944 S.W.2d 853 (1997)

and Jones, supra.  In the former case,  the claimant, a truck driver, had reported to work

in order to obtain a work assignment but was told that he had to retake a urine test before
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getting an assignment.  As he was in his own vehicle returning the results to his employer,

he was involved in an accident.  The Court of Appeals found that he was “on a special

mission or errand” at the time he was injured.  In the latter decision, the claimant was

injured in an automobile accident while en route to his pizza store, where he was a general

manager and was scheduled to work.  However, he had already attended mandated

meetings elsewhere that day, and was not heading to work from his home.  The court

wrote:

In the simplest terms, the going-and-coming rule does not preclude an award
of benefits here because this is not a going-and-coming case.  That rule
precludes benefits where the claimant is merely driving from home to work,
has not yet received instructions from his employer, and where the employer
is not dictating the conduct of the employee's work.  See Moncus, supra.
Here, despite the fact that Jones was on his way to his primary place of
employment, he was not “merely driving to work like he usually did every day
he was scheduled to work” as the Commission found.

Rather, as a result of the special errands imposed by his employer, Jones
clearly was going from one job site to the other, and thus, was required to
subject himself to the hazards of driving, not from home to work, but from
one job site to the next.  See Olsten, supra.  Thus, it cannot be said that
Jones was merely driving from his home to work as usual, that he had not
received instructions from his employer before his workday began, or that his
employer was not dictating the course of his work.  Instead, Jones was
where he was when the accident happened due to his employment-related
activities.  See Moncus, supra (awarding benefits where the claimant was
injured in an automobile accident, noting that the employer was responsible
for the claimant's location on the road at the time of the accident).

While Jones may have been injured on the same route he usually takes from
home, he was in fact, late for work at the Bryant store due to that day's
previous employer-mandated activities; it would require speculation to
assume that he would have also been late for work and would have been in
the precise location where the accident occurred had he gone from his home
directly to work.
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In contrast to the situations in Fisher and Jones, Claimant was not “going from one job site

to the other” at the time he struck the deer; nor was he undertaking any type of mission or

errand on behalf of Arkansas Lime.  He was headed home from work, in his own vehicle,

without any duties to perform on behalf of his employer–and he was nearly home.

Moreover, unlike the two above cases, which dealt with fairly unique scenarios, the

evidence here shows that Claimant had been called out 37 times in the year prior to his

injury– making it routine as opposed to “special.”  For above reasons, I do not find this

exception to be applicable.

With respect to the fifth exception cited in Traylor, I find that it does not apply here

because Claimant was not compensated from the time he left home until he returned there.

He argued that was so compensated, and pointed to provision in the Arkansas Lime

collective bargaining agreement that awards an electrician a minimum of four hours’

compensation anytime he  is called out.  But the policy does not operate to pay Claimant

to and from his doorstep when he is summoned while on-call.  First, no record is kept of

the worker’s departure time from his home.  Both Longenbach and Swaim testified that the

worker is to clock in upon arrival at the plant.  If he does not do so, other means exist to

document his time at work, including a worksheet prepared by that worker.  Second, the

application of the four-hour minimum shows that this period does not start until the worker

arrives at the plant.  According to Longenbach, if the summoned individual works in excess

of four hours, he is paid for that additional time.  But again, it does not begin until his

arrival there.  Claimant’s own records show this.  His Exhibit 2 reflects that he recorded in

his notebook on the day of injury (among other entries) the time he got to Arkansas
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Lime–not the time he left his house en route there.  The four-hour minimum was not

tailored to individual workers to account for their varied distances from work; the time was

the same for each.  While Swaim at one point testified that part of the reason for the four-

hour minimum was that the person on-call had to travel to and from the plant, at another

point he clarified that time on the road was not taken into account:

Yeah, we had a clock in the electric shop and as soon as you went in, you
go in, hit your clock, so that give you your start time at the plant.  It didn’t
count for any time that you were traveling . . . [y]ou start time at the
plant.

(Emphasis added)  After consideration of this matter, I cannot find that this particular

exception to the going and coming rule applies here.

In the alternative, Claimant has advanced the position that his situation falls within

the dual-purpose trip doctrine.  In Lytle v. Ark. Trucking Svcs., 54 Ark. App. 73, 923

S.W.2d 292 (1996), the Arkansas Court of Appeals wrote:

The dual purpose doctrine is set forth in 1 Larson, The Law of Workmen's
Compensation, § 18.00 (1990) as follows:

Injury during a trip which serves both a business and a personal
purpose is within the course of employment if the trip involves the
performance of a service for the employer which would have caused
the trip to be taken by someone even if it had not coincided with the
personal journey.  This principle applies to out-of-town trips, to trips
to and from work, and to miscellaneous errands such as visits to bars
or restaurants motivated in part by an intention to transact business
there.

Arkansas courts have recognized the "dual purpose" trip doctrine.  This rule
was adopted by Arkansas in Martin v. Lavender Radio & Supply, Inc. 228
Ark. 85, 305 S.W.2d 845 (1957), which embraced the “dual purpose” trip
doctrine as enunciated by Judge Cardozo in Marks' Dependents v. Gray,
251 N.Y. 90, 167 N.E. 181 (1929).  Our supreme court held Judge Cardozo's
reasoning to be persuasive and worthy of adoption and held:
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“The decisive test must be whether it is the employment or something
else that has sent the traveler forth upon the journey or brought
exposure to its perils. * * * We do not say that service to the employer
must be the sole cause of the journey, but at least it must be a
concurrent cause, * * *” and sufficient within itself to occasion the
journey.

228 Ark. at 92, 305 S.W.2d at 849.

The dual purpose doctrine is one exception to the “going and coming” rule,
which generally precludes recovery for an injury sustained while an
employee is going to or returning from his place of employment; and a
determination that a trip falls within this exception does not end the inquiry
but merely serves to label the trip as either business or personal; deviations
from the main purpose require a separate inquiry. See Day v. Central Day
Care, Inc., 38 Ark. App. 241, 833 S.W.2d 783 (1992).

I find that Claimant has not shown under this theory that his injuries arose out of and

in the course of his employment.  His final trip on the evening of October 16, 2010 was

purely personal in motive; he was going home, and his work duties had ceased.  It was not

his intent to perform any duties for Arkansas Lime while en route to or upon arrival at his

home.  This doctrine is thus inapplicable here.

Claimant has also contended in the alternative that his injuries are compensable

under the positional risk doctrine.  In Kendrick v. Peel, 32 Ark. App. 29, 795 S.W.2d 365

(1990), the Arkansas Court of Appeals held that the minor son of Kathy Kendrick, who was

murdered at her employer’s office, was not entitled to workers’ compensation benefits

under the positional-risk doctrine.  The court stated that previous cases showed that this

doctrine “would be applied in a proper case,” and quoted the following passage from 1 A.

Larson, THE LAW OF WORKMEN’S COMPENSATION 6.50 (1990):

An important and growing number of courts are accepting the full
implications of the positional-risk test:  An injury arises out of the
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employment if it would not have occurred but for the fact that the conditions
and obligations of the employment placed claimant in the position where he
was injured. . . . This theory supports compensation, for example, in cases
of stray bullets, roving lunatics, and other situations in which the only
connection of the employment with the injury is that its obligations placed the
employee in the particular place at the particular time when he was injured
by some neutral force, meaning by “neutral” neither personal to the claimant
nor distinctly associated with the employment.  [Emphasis in LARSON]

In Deffenbaugh Indus. v. Angus, 39 Ark. App. 24, 832 S.W.2d 869 (1992), the

Arkansas Court of Appeals elected to adopt the positional-risk doctrine.  However, on

appeal, the Arkansas Supreme Court did not adopt the positional-risk doctrine but instead

applied the “increased-risk doctrine” as it did in Parrish Esso Serv. Ctr. v. Adams, 237 Ark.

560, 374 S.W.2d 468 (1964).  See Deffenbaugh Indus. v. Angus, 313 Ark. 100, 852

S.W.2d 804 (1993).  Under this doctrine, the injury is compensable only “if the employment

exposed the employee to a greater degree of risk than other members of the public in the

general vicinity.”  Jivan v. Economy Inn, 370 Ark. 414, 260 S.W.3d 281 (2007).  The

Arkansas Supreme Court in Jivan noted that it has never expressly adopted the positional-

risk doctrine.  Id. n.1.  Notwithstanding this, the Arkansas Court of Appeals has very

recently reiterated its adoption of the positional-risk doctrine.  See Odd Jobs & More v.

Reid, 2011 Ark. App. 450, ___ S.W.3d ___.

When applying the positional-risk test, I do not find that Claimant has proven that

his injuries arose out of and in the course of his employment at Arkansas Lime.  Granted,

the presence of a deer on a highway clearly is the type of “neutral risk” evinced by Larsen

and this test.  But he nonetheless has not shown that he would not have been in a position

to hit the deer but for his job.  Claimant testified that he would not have been out of the
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highway at that time of night on his motorcycle except for the fact that he had been

summoned to the plant.  But he also testified that he struck the deer after traveling 20

miles; he had only six to seven miles to go before arriving home.  He also stated that

before he was called out for the fourth time that day, he was at a spaghetti supper–and

had traveled there on his motorcycle.  Respondents did not mandate the use of this form

of transportation–which undoubtedly contributed to his being injured in the crash; nor did

they require him to travel a particular route home.  This distinguishes this case from

Deffenbaugh (claimant required to be on employer’s premises, where he was struck by

tornado) and Reid (claimant assaulted in apartment in which he was working), supra.

Although Claimant has not argued for application of the increased-risk doctrine, I

do not find that he is any more successful under this test.  His job on October 16, 2010 did

not expose him to a higher level of risk of striking a deer than other members of the public

in the general vicinity.  In sum, he has not shown by a preponderance of the evidence that

his injuries are compensable.

B. Remaining Issues

Because I have found that Claimant has not proven that he sustained a

compensable injury, the other issues are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

Claimant’s claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


