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CLAIM NO.  F809465

BRUCE GENTRY CLAIMANT

PRECISION METAL WORKS RESPONDENT
                                                       
STATE AUTOMOBILE ASSOCIATION              NO. 1        RESPONDENT
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DEATH & PERMANENT TOTAL DISABILITY
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OPINION FILED JUNE 10, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith,
Arkansas. 

Respondent No. 1 represented by J. LESLIE EVITTS, III, Attorney,
Fort Smith, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas-not participating at hearing. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 29,

2011, in Fort Smith, Arkansas.  The deposition of the claimant was

taken on February 16, 2011, and has been admitted as Respondent

Exhibit No. 3.  

A pre-hearing order was entered in this case on January 5,

2011.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Prior to the commencement of the hearing, the

parties announced that they could stipulate that the claimant

sustained multiple compensable injuries, on September 20, 2008, to

his thoracic and lumbar spines, his right shoulder, both knees, his

right arm, and his left hand. This in effect resulted in an
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expansion of the third stipulation. Immediately prior to the

hearing, a further expansion or clarification was made to the

seventh stipulation.  This stipulation was amended or expanded to

reflect that the claimant’s compensable injuries have resulted in

permanent physical impairments of 28 percent to the body as a whole

for his compensable “non scheduled” thoracic, lumbar, and right

shoulder injuries, 20 percent to the right arm below the shoulder

for his compensable right arm injury, 30 percent to the left hand

for his compensable left hand injury, and 10 percent to each leg

below the hip for his compensable knee injuries.   A copy of the

pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On September 20, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. On September 20, 2008, the claimant sustained multiple

injuries to his thoracic and lumbar spines, right

shoulder, both knees, right arm, and left hand.

4. There is no dispute over medical services.

5. There is no dispute over temporary disability benefits.

6. The claimant’s healing period ended on August 26, 2010.
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7. The respondents have accepted liability for and are

paying permanent partial disability benefits for a

permanent physical impairment of 28 percent to the body

as a whole for the unscheduled injuries to his back and

right shoulder, 20 percent to the right arm below the

shoulder, 30 percent to the left hand, 10 percent to the

right leg below the hip, and 10 percent to the left leg

below the hip.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent functional disability, including

permanent total disability.

2. Controversion and appropriate attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant is permanently and totally disabled.
In the alternative, that claimant suffered a
wage loss in addition to his permanent
impairment.”
    
 

In regard to these issues, the respondent #1 contends:

“Respondents No. 1 contend that the Claimant
sustained multiple compensable injuries on or
about September 20, 2008, to include injuries
to his upper right arm, left hand, thoracic
spine, lumbar spine, right shoulder and
bilateral knee injuries.  Respondents No. 1
further contend that on January 6, 2009, Dr.
William M. Sherrill, Jr. opined that the
Claimant had reached maximum medical
improvement from his upper right arm injury
and left hand injury and assigned the Claimant
a 20% impairment to the right upper extremity
between the elbow and shoulder for his
fractured right arm, which calculates to 48.8
weeks of PPD benefits.  Dr. Sherrill also
assigned the Claimant a 30% impairment rating
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to the left upper extremity for the left hand
injury, which calculates to 54.9 weeks of PPD
benefits.  Respondents No. 1 further contend
that on July 8, 2009, Dr. Robert J. Tomlinson,
Jr. assigned the Claimant a 10% impairment
rating to the right knee, which calculates to
18.4 weeks of PPD benefits.  Additionally,
Dr. Tomlinson assigned the Claimant a 10%
impairment rating to the left knee, which also
calculates to 18.4 weeks of PPD benefits.  Dr.
Tomlinson also assigned the Claimant an 8%
impairment rating to the body as a whole from
the Claimant’s right shoulder injury.
Respondents No. 1 further contend that on
August 26, 2010, Dr. James B. Blankenship
opined that the Claimant had reached maximum
medical improvement from all of his
compensable injuries and Dr. Blankenship
assigned the Claimant a 22% impairment rating
to the body as a whole from his low back
injury.  Dr. Blankenship also reviewed the
ratings assigned by Dr. Tomlinson and stated
that the Claimant was entitled to a combined
34% impairment rating to the body as a whole.
Respondents No. 1 contend that Dr. Blankenship
erroneously combined the Claimant’s scheduled
injuries with his body as a whole injuries and
contend that using the Combined Values Chart
of the Permanent Impairment Guide the
impairment ratings assigned by Dr. Tomlinson
for the right shoulder injury and Dr.
Blankenship for the low back injury translate
to a combined 28% impairment rating, which
calculates to 126 weeks of PPD benefits.
Respondents No. 1 further contend that the
impairment ratings issued by Dr. Sherrill,
Dr. Tomlinson and Dr. Blankenship calculate to
266.50 weeks of PPD benefits multiplied by
$392.00 per week and equal $104,468.00 in PPD
benefits, which amount Respondents No. 1
accepted and began paying on September 1,
2010, in the form of weekly benefits for the
period of September 2, 2010 through September
8, 2010, and continuing weekly thereafter
until paid in full.  Respondents No. 1 further
contend that Dr. Blankenship opined that
although the Claimant cannot return to his
pre-injury job the Claimant should consider
the possibility of vocational re-training
within his permanent restrictions, but the
Claimant has failed to make any effort to do
so.”
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Respondent #2, Permanent & Total Disability Trust Fund would

not concede that the claimant was permanently totally disabled and

did not participate in the hearing.  

DISCUSSION

The central issue in this case is the extent of permanent

functional disability for loss of wage-earning capacity from the

claimant’s numerous compensable injuries of September 20, 2008.

This includes the issue of whether these compensable injuries

resulted in permanent total disability.  The burden rests upon the

claimant to prove the existence and extent of permanent functional

disability.

In determining if the claimant has been rendered permanently

totally disabled by his various compensable injuries, all of the

permanent injuries and their resulting restrictions and limitations

can be considered. This would include both “scheduled” and

“unscheduled” injuries. However, should the claimant fail to prove

that he has been rendered permanently totally disabled, only those

compensable permanent injuries and resulting limitations that

involve “unscheduled” portions of the claimant’s body can be

considered in determining the extent of permanent partial

disability for permanent functional disability or loss of wage-

earning capacity.

The stipulations and evidence reveal that the claimant

sustained compensable injuries to his thoracic spine, lumbar spine,

right shoulder, right arm below the shoulder, left hand, and both

his knees. All of these injuries have caused permanent damage to
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these various portions of the claimant’s body with resulting

permanent loss of use or function of these portions of his body.

The evidence shows that, in the employment-related accident or

fall, on September 20, 2008, the claimant sustained a comminuted

fracture of the right humeral neck and the proximal humeral

diaphysis extending into the greater tuberosity. Although this

fracture subsequently healed, it did so with a resulting 10 degree

various angulation of the humerus. For this permanent damage, the

claimant’s treating physician, Dr. William Sherrill, assessed a 20

percent permanent impairment to the right upper extremity.  

The claimant’s employment-related accident or fall also

produced a fracture through the proximal phalanx of his left fifth

finger and a fracture through the proximal interphalangeal joint of

the left fourth finger with volar subluxation of the joint and

fracture of the joint itself. These injuries required surgical

intervention. For this permanent damage, Dr. Sherrill assessed a 30

percent permanent impairment to the “upper extremity”. The

respondents have accepted a 30 percent impairment to the hand,

based upon Dr. Sherrill’s report of January 27, 2009.  However,

under the AMA Guides, a 30 percent impairment of the “upper

extremity” does not necessarily equate to a 30 percent to the hand.

Under Table 2, Page 19 of the Official Rating Guides, a 30 percent

impairment to the upper extremity would be the equivalent of a 33

percent to the hand.

No specific medical limitations or restrictions on the

claimant’s physical activities were assigned by Dr. Sherrill for
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either the compensable right arm injury or the compensable left

hand injury. Rather, Dr. Sherrill indicated that the claimant was

released to perform “whatever” activities that he could actually

perform. The FCE, which was subsequently performed on August 19,

2010, revealed that the claimant exhibited a below normal grip

strength with his left hand and below normal individual pinch

strength involving the left hand.  Both of these limitations would

be consistent with and reasonably expected from the claimant’s

compensable permanent injury to his left hand.

The evidence further reveals that the employment-related

accident or fall also caused extensive damage to the claimant’s

rotator cuff and shoulder joint that also required surgical

reconstruction and repair of the joint. For the permanent damage to

the claimant’s right shoulder, the claimant’s treating physician,

Dr. Robert Tomlinson, assessed a permanent physical impairment of

8 percent to the body as a whole.

Dr. Tomlinson also permanently restricted the claimant from

lifting and/or carrying weights in excess of 10 pounds with his

right arm as a result of his compensable right shoulder injury.

The Functional Capacity Evaluation also noted a slight limitation

in the range of motion of the claimant’s right arm from his

compensable right shoulder injury and resulting surgery. The weight

limit that was used for testing during the FCE was 5 pounds.  This

was clearly below the permanent medical restrictions set by Dr.

Tomlinson.
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The evidence further shows that the employment-related

accident or fall also produced permanent injuries to both of the

claimant’s knees.  These injuries were in the form of retropatellar

chondral damage and meniscal tears to both knees that required

reconstructive arthroscopic surgery by Dr. Tomlinson on both of the

claimant’s knees.  For permanent damage, Dr. Tomlinson assessed a

permanent physical impairment of 10 percent to each leg below the

hip. 

However, Dr. Tomlinson placed no permanent restrictions on the

claimant’s physical activities as a result of his compensable knee

injuries.  The FCE revealed that the claimant had difficulty

kneeling, climbing stairs, and stooping, and was unable to crouch.

However, these limitations were not specifically attributed to his

compensable knee injuries and, for the most part, appear

attributable to the claimant’s permanent spinal injuries.

Finally, the evidence shows that the September 20, 2008

employment-related accident or fall caused permanent injuries to

the claimant’s thoracic and lumbar spines. These permanent injuries

were in the form of disc protrusions and/or disruptions and

multiple compression fractures. For these compression injuries, the

claimant underwent extensive surgery by Dr. James Blankenship, a

neurosurgeon.  According to Dr. Blankenship’s operative notes, this

two-day surgery consisted of a retroperitoneal subdiaphragmatic

approach for L2 corpectomy; L1-L2 arthrodesis via extreme lateral

approach; anterior instrumentation, L1 to L3 with pedicle screw

placement and rod placement laterally; distractible Stryker cage
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placed replacing L2; additional level anterior arthrodesis at L2-

L3, extreme lateral approach; additional level partial corpectomies

at L1 and L3; local bone graft harvest. Essentially, the claimant

underwent a 360 degree fusion of his spine with the extensive use

of “hardware” from the T11 vertebrae through the L3 vertebrae. For

the permanent damage from the compensable spinal injuries and

resulting surgery, Dr. Blankenship assessed a 22 percent permanent

physical impairment to the body as a whole. (The parties have

apparently, by agreement, reduced this rating to 20 percent by

eliminating a 2 percent permanent impairment assessed by Dr.

Blankenship for a “second surgery”. The evidence clearly shows that

there was only one overall surgical procedure, even though it

spanned two days). 

For the claimant’s compensable thoracic and lumbar injuries,

Dr. Blankenship medically restricted the claimant from engaging in

any bending, twisting, squatting, lifting in excess of 10 pounds,

and prolonged sitting or standing. These medically imposed

restrictions essentially coincide with the actual physical

limitations during the FCE. Dr. Blankenship further indicated that

the claimant’s compensable spinal injuries would cause him to

permanently experience significant chronic pain which would require

him to take pain medications for this pain for the remainder of his

life.  

  At the hearing, the claimant testified that, as a result of

the compensable injuries to his left hand, he had a “little bit” of

limitations in the use of that hand. He testified that, as a result
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of his compensable right shoulder injury, he could not lift his

right arm over his head without difficulty. He also testified that,

as a result of his compensable knee injuries, he could not get on

his knees or crawl. It was his testimony that, as a result of his

compensable spinal injuries, he had trouble walking, particularly

on sand or uneven ground, climbing stairs, or walking any length of

time (i.e. in excess of a couple of hundred yards), and required

the use of a cane. He also testified that, as a result of his

compensable spinal injuries, he was unable to bend over and sit or

stand for more than 30 minutes at a time. Finally, the claimant

testified that his chronic pain from his compensable spinal

injuries requires him to take narcotic pain medication (Hydrocodone

and Oxycodone) several times each day. 

I find the claimant’s descriptions of his limitations to

coincide with the restrictions set by his medical providers and the

limitations shown by the FCE. However, in determining the actual

limitations on the claimant’s potential employment activities, I

have placed greater weight and credit on the limitations set out in

the FCE and the medically imposed restrictions by the claimant’s

various treating physicians. 

The record reveals that the claimant is 51 years old and has

a high school education. He also has some vocational technical

training in welding and blueprint reading and is certified in both

of these fields.  The claimant’s primary occupation has been that

of a welder/metal fabricator. While he has had a brief period of

employment selling lumbar in a lumbar yard, he has no real
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experience in sales, in clerical work, or in a management position.

In his chosen profession, the claimant earned above average wages,

and at the time of his compensable injury, was earning wages in

excess of $614.25 per week.  

Contrary to the respondent’s contentions, I find that the

evidence shows the claimant to be well-motivated. Prior to his

spinal surgery, he attempted to return to employment with the

respondent, upon his release by his initial treating physicians.

The medical evidence reflects that the claimant has always been

fully cooperative with his medical providers and worked diligently

in physical therapy to increase his physical abilities. Further, on

the FCE, the examiner repeatedly noted that the claimant

consistently gave maximal effort on testing and that his observed

limitations and restrictions appeared valid and consistent with the

type of permanent physical damage established by the medical

evidence. I would also note that the claimant testified that he

continued to get frequent job offers, in the welding field, but

that these offered positions all exceeded his physical limitations.

I find it difficult to believe that the claimant would not return

to one of these relatively lucrative positions, if he were in any

way still physically able to do so.

Clearly, the claimant is not physically capable of returning

to his preinjury employment position with the respondent. It is

equally obvious that the claimant’s physical restrictions and

limitations from his compensable injuries would preclude him from

returning to work in any position of which I am aware in the fields
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of welding and metal fabrication, with the possible exception of

teaching welding. The respondent has not offered the claimant any

employment position that would be within his limitations or

restrictions. Nor, has the respondent even offered the claimant any

re-employment assistance. Simply because the claimant, with his

limited knowledge of the job market, has not returned to regular

employment, it does not mean that the claimant lacks motivation to

do so, as the respondent contends. 

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that he has been rendered permanently totally

disabled by his extensive compensable injuries of September 20,

2008.  He only has a high school education. His prior vocational

experience and training is essentially limited to industrial

welding and metal fabrication. He has absolutely no training or

experience in any sedentary type employments. The claimant

sustained numerous compensable permanent injuries to various

portions of his body in the employment-related accident of

September 20, 2008. All of these permanent injuries have resulted

in some degree of permanent physical impairment and some permanent

restrictions or loss of function of the involved body parts. These

various permanent physical impairments would, alone, entitle the

claimant to 266.5 weeks of permanent partial disability benefits or

the same amount that the claimant would be entitled for a permanent

physical impairment of 59.22 percent to the body as a whole.  The

claimant can only walk with the assistance of a cane and even then
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can walk only for a couple of hundred yards.  The claimant can sit

or stand for only 30 minutes at a time. The claimant cannot bend

over, twist, stoop, kneel, crawl, or climb. The claimant would be

precluded from performing any employment positions requiring

regular use of his left hand to perform constant, rapid,

repetitive, or fine manipulations. Further, the claimant’s

abilities to drive, work around dangerous machinery, or perform

complex physical or mental activities would be clearly impaired by

the required continuous use of narcotic pain medication.  While

there may be some possibly sporadic type employments that the

claimant could perform with his current limitations and

restrictions, such as a welding instructor, these possible

employments do not exist in sufficient number and with any

consistency to provide the claimant with a reasonable expectation

of obtaining regular gainful employment in the open job market.

The final issue to be addressed concerns the matter of

controversion and appropriate attorney’s fees for the claimant’s

attorney. Clearly, the respondent employer-carrier has controverted

the claimant’s entitlement to any permanent disability benefits in

excess of the accepted permanent physical impairments set out in

the stipulations. Thus, it is equally apparent that the respondent

employer-carrier would owe a controverted attorney’s fee on the

difference between the permanent total disability benefits herein

awarded and the permanent physical impairment accepted by the

respondent employer-carrier, at least up to the respondent
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employer-carrier’s statutory limit on permanent total disability

benefits, under Ark. Code Ann. §11-9-502(b)(1)(B).

In the present case, the claimant’s attorney has repeatedly

attempted to get the Death & Permanent Total Disability Trust Fund

to take a clear position on the issue of the claimant’s permanent

total disability.  The Fund has refused to do so, and will neither

admit nor deny that the claimant has been rendered permanently

totally disabled.  In fact, the Fund has appealed my Order for the

Fund to either admit or deny that the claimant has been rendered

permanently totally disabled by his compensable injuries.  This

Order is currently on Appeal to the Full Commission. 

Therefore, I find that the issue of the Fund’s controversion

of the claimant’s entitlement to permanent total disability

benefits that may be awarded against the Fund (i.e. those in excess

of the respondent employer-carrier’s limit of liability) should be

reserved pending the outcome of this Appeal.  The issue of the

respondent employer-carrier’s liability for a controverted

attorney’s fee on permanent total disability benefits in excess of

those awarded and specifically payable by them is also reserved for

future determination.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On September 20, 2008, the relationship of

employee-employer-carrier existed between the
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claimant, Precision Metal Works, Inc., and

State Automobile Insurance Company. 

3. On September 20, 2008, the claimant earned

wages sufficient to entitle him to the maximum

weekly compensation benefits in effect at that

time of $522.00 for total disability and

$392.00 for permanent partial disability.  

4. On September 20, 2008, the claimant

sustained compensable injuries to his thoracic

spine, his lumbar spine, his right shoulder,

his right arm, his left hand, and both of his

knees. 

5.  There is no dispute, at the present time,

over the claimant’s entitlement to reasonably

necessary medical services for these

compensable injuries. 

6.  There is no dispute, at the present time,

over the claimant’s entitlement to temporary

disability benefits.

7.  The claimant’s healing period from the

effects of all of his compensable injuries

ultimately ended on August 26, 2010.

8.  The claimant has proven by the greater

weight of the credible evidence that he has

been rendered permanently totally disabled by
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the combination of his various compensable

injuries of September 20, 2008.

9. The respondent employer-carrier has

controverted the claimant’s entitlement to any

permanent disability benefits in excess of a

permanent partial disability of 28 percent to

the body as a whole, 20 percent to the arm

below the shoulder, 30 percent to the hand,

and 10 percent to each leg below the hip.

10.  For the reasons heretofore stated in this

Opinion, the issue of whether the Death &

Permanent Total Disability Fund has

controverted any benefits is reserved for

future determination.

11. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee on

all permanent disability benefits herein

awarded, which are in excess of 28 percent to

the body as a whole, 10 percent to the arm

below the shoulder, 30 percent to the hand,

and 10 percent to each leg below the hip.

AWARD

The respondent employer-carrier shall be liable to the

claimant for permanent total disability benefits, commencing on

August 27, 2010.
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The respondent employer-carrier shall be liable to the

claimant’s attorney for the statutory attorney‘s fee on the

permanent total disability benefits herein awarded, which will be

in excess of permanent partial disability benefits for a permanent

physical impairment of 28 percent to the body as a whole, 20

percent to the arm below the shoulder, 30 percent to the hand, and

10 percent to each leg below the hip, at least up to the respondent

employer-carrier’s statutory maximum liability for permanent total

disability benefits. 

The issue of liability for controverted attorney’s fees on

permanent total disability benefits beyond the respondent

employer-carrier’s statutory maximum liability is reserved for

future determination, when and if necessary.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid. 

IT IS SO ORDERED.   

                                            
                             MICHAEL L. ELLIG
                          ADMINISTRATIVE LAW JUDGE
                                         


