
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F701304

JANICE GEHRT CLAIMANT

DOLLAR GENERAL, SELF INSURED        NO. 1 RESPONDENT
                                                       
SECOND INJURY FUND                  NO. 2         RESPONDENT

OPINION FILED MAY 5, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent No. 1 represented by BETTY HARDY, Attorney, Little Rock,
Arkansas.

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above styled claim February 22,

2011, in Fort Smith, Arkansas.

A pre-hearing order had been entered in this case on December

16, 2010. This pre-hearing order set out the stipulations offered

by the parties and outlined the issues to be litigated and resolved

at the present time.  Prior to the commencement of the hearing, the

respondent #1 Dollar General announced that they were raising the

defense of the expiration of the Statute of Limitations, in regard

to the present claim for additional benefits.  As there were no

objections to the addition of this issue, it was added to the pre-

hearing order. A copy of the pre-hearing order, with the amendment

noted above, was made Commission’s Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On November 20, 2005,  the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $90.00

for both total disability and permanent partial

disability.

3. On November 20, 2005, the claimant sustained a

compensable injury to her left shoulder. 

4. There is no dispute, at present, over medical services or

temporary disability benefits for this injury.

5. The claimant’s healing period from her compensable left

shoulder injury ended by August 1, 2007.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The existence and extent of permanent physical impairment

from the claimant’s compensable left shoulder injury of

November 20, 2005.

2. Attorney’s fees.

3. Effect of Statute of Limitations on this claim.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that if her treating
physician has not assessed a permanent
impairment rating by the time of the hearing,
the Commission should review her records and
assess its own permanent impairment rating
utilizing the Fourth Edition of the AMA Guides
to Evaluation of Permanent Impairment.

 b. The claimant contends that since her
medical records obviously indicate that she
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has a permanent impairment and the respondents
have not initiated payment, those benefits
have been controverted and her attorney is
entitled to an appropriate attorney’s fee.”  
 

In regard to these issues, respondent #1 contends:

“It is the contention of the Respondent No. 1
that the Opinion of October 8, 2007, has
become final and Respondent No. 1 has paid
benefits pursuant to the award. Specifically,
Respondent No. 1 asserts that the claimant has
not been assessed a permanent impairment
rating and therefore, is not entitled to
permanent partial disability benefits.
Further, Respondent No. 1 is not aware of any
treatment the claimant has received since
August 2008. Finally, Respondent No. 1
contends that the claimant does not have wage
loss disability, but if it is found she does,
it would be the responsibility of the Second
Injury Fund. 

Additionally, respondent #1 Dollar General contends that this claim

for additional benefits is barred by the Statute of Limitations. 

In regard to these issues, the Second Injury Fund contends:

”a) Both claimant and Respondent No. 1 should
answer the Fund’s Interrogatories and Request
for Production of Documents immediately.

 b) The Fund needs all medical reports for any
pre-existing condition contended by the other
parties to form the basis of Second Injury
Fund liability.

 c) Respondent No. 1 should provide a copy of
the claimant’s employment application made
when Ms. Gehrt first applied for work at
Respondent No. 1.

 d) The Fund needs the medical report of any
physician who has rendered a rating of
permanent anatomical impairment for the
workers’ compensation injury of November 20,
2005.
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e) Apparently, Ms. Gehrt sustained a work-
related injury to her right shoulder and arm
on July 23, 2008. The Second Injury Fund
cannot be joined in that case per Ark. Code Ann. §11-9-525(e).”

 DISCUSSION

 I. PERMANENT PARTIAL DISABILITY FOR PERMANENT PHYSICAL IMPAIRMENT

The first issue concerns the claimant’s entitlement to

permanent partial disability benefits for permanent physical

impairment from her compensable left shoulder injury. The burden

rests upon the claimant to prove both the existence and extent of

any permanent physical impairment. In order to meet this burden,

the claimant must not only prove that her compensable left shoulder

injury has produced some degree or percentage of permanent physical

impairment, she must also prove that this degree or percentage of

permanent physical impairment is based upon objective and

measurable physical findings, gives no consideration to pain or

other subjective matters, and can be calculated in a manner that

conforms to the Commission’s Official Rating Guide (i.e. the

American Medical Association’s Guides to the Evaluation of

Permanent Impairment, Fourth Edition. The claimant must further

prove that the compensable injury was the “major cause” of this

degree or percentage of permanent impairment.

However, there is no requirement that the claimant prove

either the existence or the extent of permanent physical impairment

by expert medical opinion. It is the duty of this Commission,

rather than a medical expert, to determine the existence and extent

of permanent physical impairment in a manner that conforms to the
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various requirements imposed by the Act.  While expert medical

opinion may be relevant and helpful, it is not absolutely

necessary.

An Opinion was previously entered in this case on October 8,

2007.  This Opinion, found among other things, that the claimant

had sustained a compensable injury to her left shoulder and that

the treatment provided to the claimant for her left shoulder

difficulties by Dr. Owen Kelly, represent reasonably necessary

medical services for the claimant’s compensable left shoulder

injury. This Opinion has become final and is res judicata of all

issues raised and addressed therein. 

Included in the awarded medical treatment was a surgical

procedure that was performed by Dr. Kelly, on April 3, 2007. This

particular surgical procedure consisted of a left shoulder

manipulation, an arthroscopic subacromial decompression, and an

open distal clavicle resection.  The distal clavicle resection

involved the actual surgical removal of part of the distal end of

the claimant’s left clavicle and some reconfiguration of the new

end of this bone.

Table 27 on page 61 of the American Medical Association’s

Guides to the Evaluation of Permanent Impairment, Fourth Edition,

assigns a 10 percent permanent physical impairment to the upper

extremity solely for a resection arthroplasty of the distal

clavicle.  As noted above, this is one of the surgical procedures

that were performed  by Dr. Kelly on April 3, 2007. Thus, using

table 3 on page 20 of the Guides, the recommended 10 percent
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impairment to the upper extremity would extrapolate to a 6 percent

permanent impairment to the body as a whole.

This degree or percentage of permanent physical impairment is

clearly based upon objective and measurable physical findings (i.e.

the actual surgical removal of a portion of the distal end of the

claimant’s left clavicle and the surgical reconfiguration of the

remaining distal end of the left clavicle), gives no consideration

to pain or other subjective matters.  Finally, it is calculated in

a manner that would conform to the Commission’s Official Rating

Guide.  Finally, as this degree of permanent physical impairment is

based solely upon the performance of a surgical procedure, that was

necessitated by the claimant’s compensable left shoulder injury of

November 20, 2005, this compensable injury would be the “major

cause” of the impairment caused by this this required surgery.

Therefore, I find that the claimant has proven by the greater

weight of the credible evidence that her compensable left shoulder

injury, on November 20, 2005, has produced a permanent physical

impairment of 6 percent to the body as a whole. Regardless of

whether this injury has resulted in any functional disability or

actual loss of wage-earning capacity, the claimant would be

entitled to permanent partial disability benefits for this degree

of permanent physical impairment, under Ark. Code Ann. §11-9-

522(a).

II. STATUTE OF LIMITATIONS

The final issue to be addressed, is whether the claimant is

barred from receiving permanent partial disability benefits for
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permanent physical impairment by the provisions of Ark. Code Ann.

§11-9-702(b)(i). This subsection requires that claims for

additional benefits must be filed within one year from the date of

the last payment of compensation or two years from the date of the

injury, whichever is greater.

In the present case, the claimant’s compensable left shoulder

injury occurred on November 20, 2005. An initial claim for benefits

was filed with this Commission on March 22, 2007. The respondent #1

Dollar General denied that the claimant had sustained any

compensable injury to her left shoulder and refused to provide any

benefits including medical services.  A hearing was conducted on

this claim, on July 31, 2007.  By agreement of the parties, the

issues at the time of that hearing, were limited to compensability

of the claimant’s two alleged left shoulder injuries and  the

claimant’s entitlement to medical services, temporary total

disability benefits, temporary partial disability benefits, and

appropriate attorney’s fees. All these issues were resolved by the

October 8, 2007 Opinion. The claimant was found to have sustained

a compensable injury to her left shoulder on November 20, 2005, but

had failed to prove that she sustained another compensable injury

to her left shoulder on January 29, 2007.  For her compensable

injury of November 20, 2005, the claimant was awarded reasonably

necessary medical services at the respondent #1 Dollar General’s

expense and temporary total disability benefits for three weeks and

six days.  The claim for temporary partial disability benefits was

denied. This Opinion was not appealed and has become final. 
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The last medical service actually received by the claimant for

her compensable left shoulder injury were provided by Dr. Kelly, on

July 23, 2007.  On that date, the claimant was instructed by Dr.

Kelly to continue her home exercises and to return only on an as

needed basis. 

After the entry of the Opinion, a dispute continued over the

method of payment of the medical services awarded, particularly

significant amounts that had previously been paid by the claimant,

herself. By letter, dated June 18, 2008, the claimant’s attorney

requested a hearing on this controversy.  As a result of this

request, a pre-hearing conference was held on July 15, 2008.  At

that time, the parties announced that it was their opinion that

this controversy could be worked out between themselves and a

hearing would not be required. Ultimately, the parties apparently

resolved this dispute and no further action has been requested by

this Commission on this matter.

By a letter dated July 14, 2009, the claimant’s attorney made

a claim for permanent partial disability benefits and requested

that the matter be set for hearing. However, no further action was

taken at that time to bring this matter to hearing.

On November 5, 2010, the respondent #1 Dollar General filed a

Motion to Dismiss any pending claims for additional benefits.  In

response to this Motion, the claimant filed a pre-hearing

questionnaire and renewed the previous request for a hearing.

Clearly, an initial claim for benefits was timely filed under

the provisions of Ark. Code Ann. §11-9-702(a)(1). At that point,
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the Statute of Limitations was tolled by the subsequent litigation

arising out of the initial claim for compensation. No claim for

additional benefits could be filed until a final Order had been

entered that resolved the threshold dispute over compensability and

held that the respondent #1 Dollar General were liable for some

benefits. This did not occur until the Opinion of October 8, 2007

became final.

Obviously, the July 14, 2009 claim for additional benefits, in

the form of permanent partial disability for permanent physical

impairment, was not filed with this Commission within two years of

the date of the claimant’s injury. However, the question of whether

it was filed within one year from the date of “the last payment of

compensation” is a different matter.

In the present case, there is no evidence presented to show

when the respondent actually paid the temporary total disability

benefits previously awarded.  As for the medical services  awarded,

the evidence shows that some of these medical benefits,

specifically amounts owed to St. Mary’s Hospital for the claimant’s

compensable left shoulder injury, were not paid until sometime

after August 11, 2008. 

For the purposes of the Statute of Limitations, medical

services are deemed to be a “payment of compensation” when they are

“furnished” by the respondent, rather than when they are actually

“paid” by the respondent, Heflin v. Pepsi-Cola Bottling Company,

244 Ark. 195, 424 S.W. 2nd  365 (1968).
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Generally, medical services are considered “furnished” by the

respondent when they are administered to the claimant by the

medical provider.  However, in these instances the respondent has

been previously providing these medical services. 

In the present case, the respondent #1 Dollar General had

never voluntarily provided the claimant with any medical services

for her shoulder difficulties.   Rather, the only medical services

received by the claimant for her left shoulder injury were obtained

by the claimant on her own and at her own expense.  The respondent

has only ultimately paid for the expense of these services after

being ordered to do so by this Commission.  Such payment by the

respondent represents not only monies owed to the medical provider,

but also represents monies or compensation owed to the claimant. 

Thus, I find that under the particular facts of this case, the

date that these disputed medical services were “furnished” by the

respondent, is the same date that these services were actually paid

by the respondent. The evidence shows that at least some of these

medical services were not “furnished” or paid by the respondent,

until some time after August 11, 2008. Thus, the claim for

additional benefits for permanent partial disability benefits, due

to permanent physical impairment from the compensable left shoulder

injury, was filed within one year from the “last payment of

compensation” by the respondent and would be timely filed under the

provisions of Ark. Code Ann. §11-9-702(b)(1). The Statute of

Limitations provided by this subsection would not bar the present

claim.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On November 20, 2005, the relationship of

employee-self insured employer-third party

administrator existed between the parties.

3. On November 20, 2005, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $90.00 for both total

disability and permanent partial disability. 

4. On November 20, 2005, the claimant

sustained a compensable injury to her left

shoulder.

5. There is no dispute over medical services

or temporary disability benefits for this

injury, at the present time. 

6. The claimant’s healing period from the

effects of her compensable left shoulder

injury ended by August 1, 2007.

7. The claimant has proven by the greater

weight of the credible evidence that her

compensable left shoulder injury has resulted

in a permanent physical impairment of 6

percent to the body as a whole. Pursuant to

Ark. Code Ann. §11-9-522(a), the claimant is
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entitled to permanent partial disability

benefits for this permanent physical

impairment. Specifically, the claimant has

proven by the greater weight of the credible

evidence that her compensable injury was the

major cause of a 6 percent physical impairment

to the body as a whole, that this degree or

percentage of permanent physical impairment is

based upon objective and measurable physical

findings, that this degree of permanent

physical impairment was calculated in a manner

that conforms with the Commission’s Official

Rating Guide, and that this degree of

permanent physical impairment gives no

consideration to pain or other subjective

matters.

8. The present claim for additional benefits

was filed in a timely manner and is not barred

by the provisions of Ark. Code Ann. §11-9-

702(b)(1).

9. The respondent #1 Dollar General has

controverted the claimant’s entitlement to any

permanent partial disability benefits for

permanent physical impairment.

10. The appropriate fee for the claimant’s

attorney’s fee is the maximum statutory
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attorney’s fee on the permanent partial

disability benefits herein awarded.

ORDER

The respondent #1 Dollar General shall pay to the claimant

permanent partial disability benefits for a permanent physical

impairment of 6 percent to the body as a whole.

The respondent #1 Dollar General shall pay to the claimant’s

attorney the statutory controverted attorney’s fee on the permanent

partial disability benefits herein awarded. One-half of this fee is

the obligation of the #1 Dollar General in addition to such

benefits. The remaining one-half of this fee is to be withheld by

the respondent #1 Dollar General from such benefits.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                          
                         MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                                         


