
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F907768

JIMMY GUYTON, EMPLOYEE CLAIMANT

TYSON POULTRY, INC., 
SELF-INSURED EMPLOYER RESPONDENT

TYNET CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 19, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant, MR. JIMMY GUYTON, appeared pro se.

The respondent was represented by HONORABLE E. DIANE GRAHAM,
Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 2,

2011, in Hope, Arkansas.  A Prehearing Order was entered in

this case on April 19, 2011.  The following stipulations

were submitted by the parties and are hereby accepted:

1. The Commission has jurisdiction.

2. The employee/employer relationship existed between
the parties on June 5, 2009.

3. Claimant sustained a compensable injury to his
right hand/forearm on June 5, 2009.

4. Respondent accepted the injury as compensable and
furnished medical treatment.

5. Claimant’s TTD rate is $191 and PPD rate is $154.
 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether the claimant is entitled to temporary
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total disability benefits from June 5, 2009, to a
date yet to be determined.

2. Whether the claimant is still entitled to his
change of physician.

3. Whether the claimant is entitled to permanent
partial disability benefits.

4. Attorney’s fees. (No longer applicable)

Respondent:

1. The issues are TTD, change of physicians, PPD, and
attorneys fee.

2. Application of Ark. Code Ann. § 11-9-526 to the
claimant’s temporary total disability claim.

The record consists of the June 2, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

For the most part, the relevant history in this claim

is not in dispute.  Mr. Guyton sustained a work related

injury to right hand and forearm on June 5, 2009, when his

hand got caught in a machine with a conveyor belt when Mr.

Guyton attempted to use his hand to nudge a piece of chicken

as the belt was operating. (T. 9-10, 33) Because Mr. Guyton

attempted to remove the chicken with the machine operating,

this incident was deemed by Tyson to involve a core safety

violation.  As a result, Tyson suspended Mr. Guyton for

three days. (T. 35)

Mr. Guyton initially treated for his injury at the

emergency room at Howard Memorial Hospital on June 5, 2009,

where multiple abrasions were documented. (Jt. Exh. 1 p. 4) 
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The hospital released Mr. Guyton with a restricted return to

work of no use of his right hand or right arm through

June 10, 2009. (Jt. Exh. 1 p. 11)

Mr. Guyton followed up with Dr. Hasmukh Patel on

June 9, 2009.  Dr. Patel completed an FMLA leave form on

June 9, 2009, indicating in one place that Mr. Guyton could

resume regular duties as of June 9, 2009, but indicating in

another place that Mr. Guyton would be incapacitated from

June 9, 2009 through June 16, 2009. (Jt. Exh. 1 p. 15-16) On

another form dated June 9, 2009, Dr. Patel indicated that

Mr. Guyton could return to work at a sitting job. (T. 19) On

June 16, 2009, Dr. Patel again indicated that Mr. Guyton

could return to work in a sitting job, without any reference

to limitations on Mr. Guyton using right hand or arm. (Jt.

Exh. 1 p. 21)

Based on a date listed in a letter of resignation that

Mr. Guyton wrote, it appears that Mr. Guyton went back to

the plant in order to return to work on or about June 17,

2009. (Jt. Exh. 2) At that time, Mr. Guyton learned that, in

addition to his three day suspension, he had also been given

13 ½ disciplinary points on a 14 point scale for not

returning to work sooner, and that he also was put on a one

employment probation by Tyson. (Jt. Exh. 2, T. 17) Mr.

Guyton resigned and left the plant rather than returning to

work on June 17, 2009, and Mr. Guyton has not worked at

Tyson or anywhere else since June 5, 2009. (T. 10)
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When Mr. Guyton returned to Dr. Patel on June 25, 2009,

Dr. Patel released Mr. Guyton to regular duty work, and

released Mr. Guyton from care to return on an as-needed

(i.e., prn) basis. (Jt. Exh. 1 p. 23) Mr. Guyton did not

return to Dr. Patel again, but Mr. Guyton did present to the

emergency room of Medical Park Hospital on July 1, 2009,

where he was treated and released.  That report contains

notations indicating the presence of abnormalities including

swelling, ecchymosis and deformity. (Jt. Exh. 1 p. 26)   

In September of 2009, an attorney for Mr. Guyton

petitioned the Arkansas Workers’ Compensation Commission for

Mr. Guyton’s one-time change of physician.  An order entered

by the Commission’s Medical Cost Containment Department

Administrator on November 17, 2009, directed Mr. Guyton to

present to Dr. Richard Pellegrino on December 8, 2009. (Jt.

Exh. 1 p. 37) By all accounts, Mr. Guyton saw Dr. Pellegrino

on December 8, 2010, but on December 10, 2009, the

claimant’s attorney was seeking another change of physician

from the Commission’s Medical Cost Containment Department. 

(Jt. Exh. 1 p. 39) In a letter dated April 1, 2010, the

Medical Cost Containment Administrator indicated that the

claimant had already had his one-time change of physician,

so that Mr. Guyton’s recourse was to request a hearing

before an Administrative Law Judge regarding additional

treatment for Mr. Guyton’s injury. (Jt. Exh. 1 p. 45)
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However, the parties appeared to have resolved the

additional treatment problems without a Commission hearing

when Mr. Guyton was seen at Collom and Carney Clinic in

Texarkana in April of 2010, and the respondents then

arranged for Mr. Guyton to be seen by Dr. Michael Moore, a

hand specialist, in May of 2010. (Jt. Exh 1 p. 45A-46)

During a subsequent course of follow-up, Mr. Guyton

underwent two EMG-nerve conduction studies of his right

upper extremity in June of 2010, one EMG-nerve conduction

study of his left upper extremity in June of 2010, a

triphasic bone scan of his right hand in August of 2010, and

a functional capacity evaluation in September of 2010. (Jt.

Exh. 1 p. 54-63) In addition, Mr. Guyton underwent a

neurological evaluation by Dr. Reginald Rutherford at the

request of Dr. Moore in September of 2010. (Jt. Exch. 1 p.

78)

Dr. Moore interpreted the right side EMG-nerve

conduction study that he ordered as normal.  The bone scan

indicated increased activity in the radiocarpal joint, and

x-rays showed a healed radial styloid fracture. Dr. Moore

concluded that his physical examination and objective

studies did not suggest any impairment of Mr. Guyton’s right

hand or arm. (Jt. Exh. 1 p. 61) The report from Dr.

Rutherford’s neurological evaluation indicates minor

scarring over the dorsum of Mr. Guyton’s right forearm, but

no evidence for neurological injury. (Jt. Exh. 1 p. 78) The
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report of the functional capacity evaluation performed by

Mr. Charles Davidson indicates that Mr. Guyton gave an

inconsistent and unreliable effort, and that only 27 of 52

consistency measures were within expected limits. (Jt. Exh.

1 p. 63) On December 9, 2010, Dr. Rutherford opined that Mr.

Guyton was at maximum medical improvement and can return to

work full duty.  (Jt. Exh. 1 p. 82)

Issue 1: Admissibility Of Respondents’ Proffered Exhibit 2.  

On page 25 of the hearing transcript, Ms. Graham

offered into evidence a Tyson policy signed by Mr. Guyton. 

Mr. Guyton objected on the grounds that the document was not

included in the joint documentary exhibit prepared by Ms.

Graham in preparation for the hearing. 

However, during the course of his testimony, Mr. Guyton

acknowledged that he was aware that the actions he took in

the incident were a violation of Tyson’s safety provisions,

and Mr. Guyton acknowledged that he signed the policies and

procedures and was aware of the automatic minimum three day

suspension for violating a core safety provision. (T. 35)

Mr. Guyton has also acknowledged that he signed the Tyson

policy tendered by Ms. Graham. (T. 27) Therefore, the

substance of the policy and its effects in this case were

established by Mr. Guyton’s own testimony.  Mr. Guyton’s

testimony regarding his knowledge of Tyson’s safety policies

and disciplinary actions for violating core safety
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provisions is hereby accepted into as evidence in the

record. 

However, Mr. Guyton’s objection to admissibility of the

“Core Safety Mandate Sign Off” document itself is hereby

sustained.  The Prehearing Order filed in this case states

that no documents will be allowed into evidence unless

exchanged by the parties at least seven days prior to the

hearing except with leave of the Commission upon a showing

of good cause. (Comm. Exh. 1 p. 6-7) Here, Mr. Guyton’s

testimony indicates that he had no knowledge while

testifying whether or not Ms. Graham had previously sent the

document to his attorney through discovery. (T. 28) Copies

of the purported discovery by the claimant’s former attorney

and Ms. Graham’s answers were not offered into evidence at

the hearing to establish an exchange.  Consequently, I

cannot conclude on this record that the document was

established to have been previously exchanged as required by

the Prehearing Order for admissibility, and the respondent

has not attempted to establish a good cause for admitting

the document into evidence if it was not exchanged through

the prehearing process. 

Issue 2: Temporary Total Disability And Application Of
Arkansas Code Annotated Section 11-9-526. 

Mr. Guyton’s work related injury at issue is a

hand/forearm injury, therefore his injury is considered to

be a scheduled injury.  See Ark. Code Ann. §11-9-521(a). 
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For a scheduled injury, a claimant is entitled to temporary

total disability benefits until the healing period ends or

until the claimant returns to work, whichever occurs first.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2002).  The healing period continues until the

injured employee is as far restored as the permanent

character of the injury will permit.  The healing period

ends once the underlying condition has become stable and

when nothing further in the way of medical treatment will

improve the permanent character of the injury.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient, by itself, to extend

the healing period provided that the underlying condition

has stabilized.  Id. 

However, Arkansas Code Annotated Section 11-9-526

provides that:

If any injured employee refuses employment
suitable to his or her capacity offered to or
procured for him or her, he or she shall not be
entitled to any compensation during the
continuance of the refusal, unless in the opinion
of the Workers’ Compensation Commission, the
refusal is justified.

In addition, Arkansas Code Annotated Section 11-9-

501(a)(1) provides that temporary disability shall not

be allowed until the ninth day of disability following

an injury.

In the present case, Mr. Guyton’s injury occurred

on June 5, 2009, and Dr. Patel released Mr. Guyton to a
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sitting job on June 9, 2009, four days after the

injury. (Jt. Exh. 1 p. 19) I find that the

preponderance of the evidence establishes that Tyson

offered sitting work to Mr. Guyton before his ninth day

of disability, that Mr. Guyton refused the work and

instead resigned several days later on June 17, 2009,

and that Mr. Guyton’s refusal to return to work was not

justified on this record.  Consequently, I find that

Mr. Guyton’s claim for temporary disability

compensation must be denied.

With regard to an offer to return to work, the

Complex Nurse Manager, Billie King, testified that Mr.

Guyton received an automatic three day suspension for

violating a core safety provision. (T. 58) However, Ms.

King testified that work was made available within the

doctor’s restrictions after the three day suspension. 

(T. 59) Ms. King testified that the work made available

to Mr. Guyton was sitting work within Dr. Patel’s

restriction. (T. 59) 

With regard to Mr. Guyton’s failure or refusal to

return to the offered work, Mr. Guyton initially

testified that he did not immediately return to work

because his hand was hurt; he could not drive, and he

had no transportation. (T. 18, 66) However, Mr. Guyton

later testified that when he went back to work on

June 17, 2009, he drove himself to work that night, and
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he did so with the intention of driving himself to work

in the future if necessary. (T. 67-68) I note that

there is no medical restriction in the record

prohibiting Mr. Guyton from driving when he was

released to return to work four days after the

accident, and there is no indication in the medical

record that Mr. Guyton could not take his hand out of

the sling he was prescribed, in order to drive with two

hands, when he drove after the injury.  

With regard to the reason for Mr. Guyton’s

resigning his job rather than performing the offered

sitting work, Mr. Guyton’s own written statement

indicates that when he resigned on June 17, 2009, he

did so because he was dissatisfied with the

disciplinary points that he received for not returning

to work earlier, and his resignation was not because of

any inability to perform the work offered by Tyson at

that time.  

Consequently, on this record I conclude that (1)

Mr. Guyton was offered work suitable to his capacity;

(2) he refused that work and instead resigned; and (3)

his refusal was not justifiable.  

Issue 3: Permanent Impairment

The Arkansas Courts have identified the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment.
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First, benefits for permanent impairment must be

based on an impairment rating using the AMA Guides to

the Evaluation of Permanent Impairment (4th ed. 1993). 

The Commission may review the Guides even if the Guides

are not in the record, and the Commission may determine

its own impairment rating under the Guides, rather than

simply assessing the validity of impairment ratings

assigned by doctors.  Avaya v. Bryant, 82 Ark. App.

273, 105 S.W.3d 811 (2003).

Second, benefits for permanent anatomical

impairment shall be awarded only if the claimant’s

compensable injury is the major cause of the impairment

at issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The

provisions of Ark. Code Ann § 11-9-102(4)(F)(ii)(b) do

not apply in determining a claim for permanent

anatomical impairment.  Michael v. Keep & Teach, Inc.,

87 Ark. App. 48, 185 S.W.3d 158 (2004).  Major cause

means more than 50% of the cause.  Ark. Code Ann. § 11-

9-102(14).

Third, a determination of the existence and extent

of physical impairment must be supported by objective

and measurable physical findings.  Ark. Code Ann. § 11-

9-704(c)(1)(B).  “Objective findings” are defined as

“those findings which cannot come under the voluntary

control of the patient.”  Ark. Code Ann. § 11-9-

102(16)(A)(i).  When determining the permanent physical
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impairment, neither a doctor nor the Commission may

consider complaints of pain.  For purposes of assigning

impairment ratings to the spine, straight-leg-raising

tests and range-of-motion tests do not qualify as

objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent

physical impairment is supported by objective and

measurable findings, then the Commission must also

consider the credibility of relevant subjective

evidence as well in assessing permanent impairment. 

Singleton v. Pine Bluff, 97 Ark. App. 59, 244 S.W.3d

709 (2006).

In the present case, I note that the only

physician to render an expert medical opinion on

impairment was Dr. Michael Moore, the hand specialist

who ordered diagnostic studies and followed Mr. Guyton

in 2010.  As discussed above, on August 19, 2010, Dr.

Moore discussed in his report an electrodiagnostic

study performed by Dr. Rutherford on June 21, 2010, a

triphase bone scan that Dr. Moore had ordered, and

x-rays that Dr. Moore had ordered.  Dr. Moore concluded

that Mr. Guyton’s physical examination and objective

studies did not suggest any impairment of Mr. Guyton’s

right hand or arm. (Jt. Exh. 1 p. 61) Because Dr. Moore

is a hand specialist who actually followed Mr. Guyton,
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I find his opinion on impairment to be entitled to

great weight.

In the Prehearing Order, Mr. Guyton notes in his

second contention that Dr. Michael Clevenger performed

an electrodiagnostic study on June 11, 2011, some ten

days before Dr. Rutherford’s study, and Dr. Clevenger’s

study indicated some abnormal readings. (Comm. Exh. 1

p. 3) Dr. Clevenger’s impression of his own study was

that “Nerve conduction velocity studies performed on

the right upper extremity only revealed findings which

are basically normal with the exception of mild

diminution of right radial motor response amplitudes

and prolongation of the sensory response latencies in

the ulnar and radial nerves to a mild degree.” (Jt.

Exh.1 p. 54) Mr. Guyton contends that there are

sufficient abnormal objective findings available for

the Commission to address and determine an impairment

rating. (Comm. Exh. 1 p. 3)    

While it appears that x-rays, a bone scan, and one

electrodiagnostic study indicate some degree of current

or healed abnormalities in Mr. Guyton’s arm, no

physician has related any of these documented

abnormalities in any way to the documented abrasive

type injury that Mr. Guyton sustained to his hand and

arm on June 5, 2009.  On the other hand, Dr. Moore, who

is familiar with the nature of Mr. Guyton’s injury, has
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performed a physical examination and reviewed

diagnostic studies and concluded that the examination

and studies do not suggest impairment.  In light of Dr.

Moore’s opinion, I find that Mr. Guyton has no

permanent impairment from his injury sustained on

June 5, 2009.  To the extent that Dr. Clevenger’s

electrodiagnostic test indicated different readings

than Dr. Rutherford’s electrodiagnostic test indicated

ten days later, I accord greater weight in this case to

Dr. Rutherford’s testing.

Issue 4: Change Of Physician And Additional Treatment

Employers must promptly provide medical services

which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-508(a). 

Injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Air Compressor Equipment v. Sword, 69 Ark.

App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable
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to a compensable injury may constitute reasonably

necessary medical treatment.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

An employer may also remain liable for medical

treatment reasonably necessary to maintain a claimant's

condition after the healing period ends.  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

In the present case, as indicated above, Mr.

Guyton treated in June and July of 2009 at Howard

Memorial Hospital, then with Dr. Patel, and then at

Medical Park Hospital.  He then filed a change of

physician request for a neurologist in September of

2009.  Following that request, Mr. Guyton saw Dr.

Pellegrino on one occasion in November of 2009, then

saw a physician at Collom and Carney Clinic on one

occasion in April of 2010, then saw Dr. Moore and Dr.

Rutherford later in 2010.

After receiving his change of physician to Dr.

Pellegrino, Mr. Guyton underwent two electrodiagnostic

studies to his right upper extremity, one

electrodiagnostic study to his left upper extremity, a

bone scan and a functional capacity evaluation.  In

August of 2010, Dr. Moore indicated that physical

examination and the objective studies did not suggest

any impairment to Mr. Guyton’s right hand or arm, and
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in December of 2010 Dr. Rutherford indicated that Mr.

Guyton was at maximum medical improvement and may

return to full work duty.  

Because I find credible Dr. Rutherford’s opinion

that Mr. Guyton reached maximum medical improvement in

December of 2010 after diagnostic testing and a

functional capacity evaluation, I find that Mr. Guyton

has failed to establish by a preponderance of the

credible evidence that additional medical treatment

would be reasonably necessary for treatment of his

compensable injury.  

With regard to Mr. Guyton’s request for a second

change of physician, I point out that an injured worker

is only entitled to one Commission-ordered change of

physician.  Ark. Code Ann. §11-9-514(a)(3)(A)(ii) and

(iii).  In the present case, Mr. Guyton received a

Commission-ordered change of physician in the record to

Dr. Pellegrino, and Mr. Guyton saw Dr. Pellegrino on

one occasion.  When Dr. Pellegrino refused to see Mr.

Guyton further, Mr. Guyton then treated with a hand

specialist (Dr. Moore) and another neurologist (Dr.

Rutherford) before these new physicians determined that

Mr. Guyton was at maximum medical improvement with no

impairment.  The Administrator of the Medical Cost

Containment Department has concluded that Mr. Guyton

received his statutory one time change to Dr.
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Pellegrino. (Jt. Exh. 1 p.45) I find under these

circumstance that Mr. Guyton has had his one-time

change of physician provided for under Ark. Code Ann.

§11-9-514(a)(3)(A)(ii) and (iii), and then treated with

new physicians arranged by the respondent without any

further Commission orders when Dr. Pellegrino refused

to treat him further.  Again, these physicians treated

Mr. Guyton until they determined that he reached

maximum medical improvement without impairment.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2. The employee/employer relationship existed
between the parties on June 5, 2009.

3. Claimant sustained a compensable injury to
his right hand/forearm on June 5, 2009.

4. Respondent accepted the injury as compensable
and furnished medical treatment.

5. Claimant’s TTD rate is $191 and PPD rate is
$154.

6. The claimant’s claim for temporary disability
compensation is barred by the provisions of
Arkansas Code Annotated Section 11-9-526. 
The claimant has therefore failed to
establish that he is entitled to an award of
temporary disability compensation

7. The claimant has failed to establish by a
preponderance of the evidence that he has
experienced permanent anatomical impairment
as a result of his compensable injury.

8. The claimant has had his one-time change of
physician, and the claimant has failed to
establish that additional medical treatment
is reasonably necessary for his compensable
injury.
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ORDER

For the reasons discussed herein, this claim must

be, and hereby is, respectfully denied.  The respondent

is directed to pay the court reporter’s fees and

expenses within thirty (30) days of billing.  

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge


