
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F910153

ROBERT GULLEY, EMPLOYEE CLAIMANT

HANSON AGGREGATES A/K/A
LEHIGH HANSON, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED MAY 20, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on February 17, 2011, in Texarkana, Miller
County, Arkansas.

The claimant was represented by HONORABLE THOMAS W. MICKEL,
Attorney at Law, Conway, Arkansas, who did not appear.

The respondents were represented by HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for lack of prosecution dated

October 13, 2010.  A hearing was conducted in this matter on

February 17, 2011, in Texarkana, Arkansas.  Neither

claimant’s attorney, Thomas W. Mickel, nor the claimant

appeared at the hearing.  The respondents were represented

at the hearing by attorney Eric Newkirk.  The record

consists of the transcript of the February 17, 2011, hearing

and the exhibits contained therein.

1. Reasonable Notice To All Parties

I find that disposition of this matter is properly

governed by Commission Rule 099.13 which provides in part:
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Upon meritorious application to the Commission from
either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that both parties were

provided reasonable notice of the respondents’ pending

motion to dismiss and of the hearing conducted on

February 17, 2011.  With regard to the respondents, I note

that Mr. Newkirk appeared at the hearing on behalf of the

respondents.  

With regard to the claimant, he has been represented by

attorney Tom Mickel throughout the entire period that this

matter has been assigned to the administrative law judge. 

Mr. Mickel filed correspondence at the Commission regarding

the motion to dismiss.  Mr. Mickel apprised the

administrative law judge of the claimant’s failure to

maintain contact information with his attorney.  Mr. Mickel

was made aware of the hearing through written notices, and

Mr. Mickel for good cause shown waived appearance at the

hearing held on February 17, 2011.

Under these circumstances, I find that both parties

through their attorneys had reasonable notice of the

respondents’ motion to dismiss and reasonable notice of the

hearing held on February 17, 2011, to provide the parties an
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opportunity to submit any evidence relevant to the pending

motion to dismiss.

2. Merits Of Motion To Dismiss

I also find based on the record presented at the

hearing that the respondents’ motion to dismiss for lack of

prosecution has merit and should be granted.

The circumstances of this case are not in dispute.  The

claimant has asserted that he sustained a work related

injury on or about August 14, 2009.  The respondents have

denied from the outset that the claimant sustained a

compensable injury.  

After initially filing a claim and hiring an attorney,

the claimant at some point thereafter failed or refused to

provide current contact information with his attorney.  The

respondents have been unable to obtain answers to discovery

served in March of 2010.  Although the claimant’s attorney

initially filed an objection to the respondents’ motion to

dismiss, the claimant failed to appear at his deposition

scheduled for February 14, 2011. 

After considering the respondents’ motion to dismiss,

and the evidence of the claimant’s lack of prosecution

caused by his failure to maintain contact with either his

attorney or with this Commission, I find that the
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respondents’ motion to dismiss for failure to prosecute

should be, and hereby is, granted.  This dismissal shall be

without prejudice to refiling within the appropriate

limitations period.

IT IS SO ORDERED.     

__________________________
MARK CHURCHWELL
Administrative Law Judge


