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STATEMENT OF THE CASE

A hearing was conducted on March 14, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws. 

A prehearing conference was conducted in this claim on February 16,

2011, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, as well as the issues were correctly set out in the

Prehearing Order.  However, at the hearing, both parties amended their

respective contentions.  A copy of the Prehearing Order was introduced, without

objection, as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer relationship existed at all

relevant times, including July 26, 2010; that the claimant’s average weekly wage

was $328.30, entitling him to compensation rates of $219.00 per week for

temporary total disability and $164.00 per week for permanent partial disability;

that respondents initially paid benefits through on or about August 30, 2010, prior

to controverting the claim in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be determined.

At the prehearing conference, the claimant contended, in summary, that he

sustained a compensable low back injury as the result of a specific incident

identifiable in time and place of occurrence on July 26, 2010; that he was entitled

to temporary total disability benefits beginning July 27, 2010, and continuing

through a date yet to be determined, less credit for any days worked while

maintaining that his healing period had not ended.  Claimant contended  that

respondents should be held responsible for all medical and related treatment,

together with continued, reasonably necessary medical treatment; and that a

controverted attorney’s fee should be awarded on all benefits previously paid

and/or awarded in the future.  At the hearing, the claimant’s attorney pointed out

that the claimant had returned to work for another employer on September 3,
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2010, and, therefore, amended his contentions to request temporary total

disability through said date (a total of 3 days), together with continued, reasonably

necessary medical treatment by Dr. John Wilson.

The respondents contended that the claimant could not prove that he

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws while maintaining that the claimant’s need for medical

treatment, if any, was associated with pre-existing and underlying problems

unrelated to any work-related incident and/or injury.  Respondents contended that

all objective findings on any diagnostic testing pre-existed the July 26, 2010,

incident and that there were no new objective findings to support compensability

of the claim.  In the alternative, respondents contended that the claimant

continued to work for the employer herein through at least September 7, 2010,

and would not be entitled to temporary total disability during that time-frame.  At

the hearing, respondents amended its contentions, stating that the medical

evidence did not support entitlement to disability benefits.

The claimant testified in his own behalf.  Charlotte Flanagan testified in

respondents’ behalf.  Ms. Flanagan’s attendance was directed by this examiner

because the claimant requested the right to cross-examine Ms. Flanagan

concerning a recorded statement that she obtained from the claimant on July 30,

2010.  In addition, respondents called Levitris Maha as a witness concerning Ms.
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Maha’s observations of the claimant, specifically, her observations made on

September 4, 2010.  Claimant’s attorney objected to the testimony of Ms. Maha

because she was not identified in advance.  The testimony was allowed as a

proffer only.  The record is composed solely of the transcript of the March 14,

2011, hearing containing numerous exhibits, together with video surveillance

DVDs which were introduced as “Respondents’ Exhibit C” and “Respondents’

Exhibit D,” respectively, and retained in the Commission file.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that he sustained a compensable back injury in the form of a temporary

aggravation of a pre-existing condition which was the result of a specific

incident identifiable in time and place of occurrence on July 26, 2010.
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4. The claimant’s healing period ended on or before August 19, 2010.

5. Although respondents initially paid benefits, including possible temporary

total disability through on or about August 30, 2010, the claimant has failed

to prove that he was entitled to any temporary total disability.

6. The claimant has failed to prove, by a preponderance of the evidence, that

he is entitled to additional medical treatment as the result of the July 26,

2010, temporary aggravation.

DISCUSSION

The relevant facts in this claim are basically undisputed.  In fact, as will be

set out further below, respondents  exercised good faith in meeting its obligations

under our workers’ compensation laws by providing the claimant with prompt,

reasonably  necessary  medical  treatment  after  the  claimant  reported  a  work-

related incident.  The record reflects that even after respondents’ claims adjustor,

Charlotte Flanagan, took the claimant’s recorded statement and subsequently

determined that the claimant had given false statements, respondents continued

to provide follow-up medical care, including a repeat MRI which revealed that the

work incident did not cause additional injury to the claimant’s low back before it

terminated all benefits.  While I specifically find that the July 26, 2010, work

incident caused a temporary aggravation of the claimant’s pre-existing condition,

respondents have paid all appropriate benefits to which the claimant is entitled.
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The claimant has failed to prove, by a preponderance of the credible evidence,

that he is entitled to additional workers’ compensation benefits.

The claimant, Michael D. Grice, testified in his own behalf.  The claimant is

fifty-eight (58) years old.  After high school, the claimant obtained an Associated

Degree in Radiology.  The claimant began working for Integrity Disabilities, Inc.,

during July, 2010.  The claimant’s job title was Supportive Living Instructor.  His

primary duties were to provide supported living and personal care for a single

client with cerebral palsy.  The claimant’s description of his work activities, how the

injury occurred, its prompt reporting, as well as claimant’s initial medical treatment

is set out below:

Q     ... What was your job at Integrity?

A     I was supportive living and personal care for a client with cerebral palsy.

Q     Okay.  And did you have – did you go to the client’s house?

A     Yes, sir.

Q     Okay.  And during the period of time you worked there, you had one client,
is that correct?

A     Yes.

Q     And what did you do for that one client?

A     I got him up in the morning.  I picked him up out of his bed and put him in his
wheelchair.  He helped with hygiene, showering, brushing his teeth, getting him
dressed, and then I took him – he had a van converted, and I drove – got him into
the van and drove him around to where – to the places that he needed to be.
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Q     Okay.  So, I mean, if you had to – the van was converted to fit him, but, yet,
he had to have a driver?

A     Yes, sir.

Q     Okay.  And you had to actually physically manhand him, lift him?

A     I had to lift him up out of bed every morning and put him in the wheelchair or
on the stool for the shower.

Q     Okay.  And how much did this young man weigh approximately?

A     He had to be 130 to 150 pounds.

Q     Okay.  And were you injured on the job?

A     Yes, sir.

Q     When were you injured on the job?

A     July 27th.  I’m not exactly – the 27th or – 

Q     If the record shows the 26th, would that be right?

A     Yes, sir.

Q     And what part of your body was injured?

A     My back.

Q     And can you describe to the Judge how you were injured?

A     I was – I had forgot to bring my case notes, so I was rushing to get him and
pick him up out of bed.  I picked him up out of bed and put him in – turned to put
him in his wheelchair, and I felt a pain in my back, and I sat down on his bed and
said, “I hurt my back.”  That’s what happened.

Q     Okay.  And did you report that injury?
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A     I went to Integrity the next day and reported it.

Q     Okay.  Who did you report that to?

A     I filled out an incident report.

Q     Okay.  And did Integrity or did the employer send you to a doctor?

A     They sent me to Concentra in North Little Rock.

Q     Okay.  Of course, we have those reports, but after you’d seen the doctor at
Concentra, who was the next doctor you saw?

A     After I didn’t get any more treatment, I went to, because I was in so much
pain, I went to Dr. Wilson at UAMS.  (Tr.p.14-16)

The record reflects that the claims adjustor, Charlotte Flanagan, took a

recorded statement of the claimant on July 30, 2010.  Ms. Flanagan specifically

asked the claimant whether he had any previous back injuries, as well as whether

he had been in any MVA which the claimant denied.  In fact, the claimant had

been involved in a MVA during March, 2010.  Although the claimant stated that he

merely sustained neck and back strains following the MVA, he admitted that he

had back pain, hip pain, as well as tingling in his lower extremities.  The claimant

briefly required the use of a walker following the MVA.

On cross-examination, the claimant acknowledged that the only witness to

his work-related accident was his one client who was not called as a corroborating

witness.  However, there is no evidence that the work-related incident did not

occur.  It was promptly reported.  Admittedly, the record reflects that the claimant
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experienced similar problems following his work-related incident that he

experienced following the MVA.  Although the claimant attempted to distinguish

his physical complaints and minimize the prior injury, it is clear that the prior injury

was significantly more disabling that the immediate claim.  As previously noted,

the claimant was required to use a walker temporarily following the motor vehicle

accident.  I feel compelled to point out that I found the claimant’s responses to

cross-examination to be incomplete and evasive.  The claimant repeatedly

refused to give proper responses.  (Tr.p.24-28)

At the time of the within hearing, the claimant stated that he was in the

process of settling the claim that he made against the other party in the MVA.  On

further cross-examination concerning his failure to disclose the prior accident in

his recorded statement, the claimant asserted that he “panicked” and lied at least

on two (2) occasions during the statement.  (Tr.p.31-32)

Despite the claimant’s contentions that he was entitled to temporary total

disability benefits, his statements are mere conclusions and are not supported by

the record as a whole.  In fact, the record reflects that the claimant continued

working for the employer herein following the injury through August, 2010.  The

claimant left his employment with the respondent voluntarily.  In response to

questions from this examiner, the claimant candidly acknowledged that he was,

at all times, able to work but merely needed treatment.  The record reflects that
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the claimant has been employed at all times since September 3, 2010.  At the

time of the within hearing, the claimant was employed by an entity called Birchtree

where he had been working for approximately three (3) months earning $11.00

per hour as a full-time employee.  As previously pointed out, the record reflects

that the respondents exercised good faith in meeting it obligations under our

workers’ compensation laws by paying for the claimant’s medical treatment.  The

record reflects that respondents terminated benefits after paying for a repeat MRI

which respondents maintained showed that the claimant’s physical condition was

unchanged based upon a comparison of the MRI taken following the motor vehicle

accident.

After reporting his injury, the claimant was sent by the employer to

Concentra Health Centers in North Little Rock, Arkansas.  The claimant was

initially examined on July 28, 2010, at which time he was diagnosed as having

sustained a low back strain.  The claimant was prescribed Celebrex, an anti-

inflammatory, for ten (10) days, as well as Flexeril, for muscle spasms to be taken

for one week.  The claimant was released to return to work with a lifting restriction.

The claimant returned to Concentra on July 30, 2010, at which time the claimant

was treated with hot/cold packs; electrical stimulation, and physical therapy.  The

claimant returned to Concentra on August 2, 2010, and August 4, 2010, at which

time the treating physician, Dr. John H. Adametz, Jr., recommended continued
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physical therapy, as well as a diagnostic MRI. Dr. Adametz stated that the

claimant should reach maximum medical improvement by August 18, 2010.  The

claimant underwent a lumbar spine MRI on August 16, 2010, at Chenal MRI which

was the same clinic that performed the claimant’s initial MRI on April 7, 2010.  The

radiology exam report following the second MRI reflected a mild worsening of the

disc bulge and central protrusion at L4-L5.  It was further noted that there were no

interspinous changes.  Further, the left paraspinal strain appeared less prominent

than on the prior examination.  (Cl. Ex. A, p.23)

The claimant was apparently last seen at Concentra on August 19, 2010,

at which time he was advised to continue his medications and referred for a

neurosurgical consult.  The claimant next went, on his own, to UAMS where he

was examined by Dr. John L. Wilson, an orthopedic surgeon.  Dr. Wilson issued

a report on September 9, 2010, in which he opined that the claimant was

temporarily totally disabled.  However, the record reflects that the claimant had

returned to gainful employment for another employer at that time and has

continued to work at all times since September 3, 2010.  Clearly, as reflected by

the claimant’s own testimony, he has never been totally disabled within the

meaning of our laws.

The medical record contains conflicting opinions concerning a comparison

of the two (2) MRIs performed on the claimant, one on April 7, 2010, following a
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motor vehicle accident and a second on August 16, 2010.  In a report dated

November 5, 2010, Dr. Wilson stated:

To Whom It May Concern:

This gentleman was seen on two occasions recently with evaluation
of injuries to his low back.  I have been asked to review two MRIs,
one done following an injury in March and another one following a
lifting injury  in  July.  I have looked at both of these MRIs and find
that at L4-5 the number two or later MRI has a significantly larger
bulge posterior than the one taken after the motor vehicle accident.
(Cl. Ex. A, p.33)

Respondents sent both of the MRI studies to Radiology Consultants, whose

specialty is in imaging and intervention, specifically, for the purpose of comparing

the two (2) studies.  Dr. Steven R. Nokes compared the MRIs on January 25,

2011, and offered the following comparison:

IMPRESSION:

1.     The significant finding at L4-5 is a small left paramedian

disc extrusion superimposed on moderate acquired canal

stenosis which is unchanged from April to August.

2.     There has been interval resolution of a presumed

clinically insignificant right extraforaminal disc extrusion at L3-

4.

3.     There has been slight interval improvement in the mild left

posterior paraspinous muscular strain in the 4 month interval

as well.  (Resp. Ex. B, pp.4-5)

COMPENSABILITY

For the claimant to establish a compensable injury as a result of a specific
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incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A.
C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

An  aggravation  is  a  new  injury  resulting  from  an  independent incident.

 See  Maverick  Transportation  v.  Buzzard,  69  Ark.  App.  128,  10 S.W.3d  467

(2000).  Because an aggravation is a new injury with an independent cause, it also

must meet the requirements for a compensable injury.  See Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  Therefore, it was

claimant’s  burden  to  establish  his  compensable  injury  by  medical evidence

that  is  supported  by  objective  findings,  See  Ark.  Code  Ann.  §11-9-
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102(5)(D)(Repl. 2007).  Objective medical findings are “those findings which

cannot come under the voluntary control of the patient.”  Ark. Code Ann. §16(A)(i).

Further, pursuant to section 11-9-102(E)(ii), the claimant has the burden to prove,

by a preponderance of the evidence, that the injury is the  major  cause  of

disability  or  need  for  treatment.   Finally,  medical opinions  addressing

compensability  and  permanent  impairment  must  be stated  within a reasonable

degree of medical certainty.  See Ark. Code Ann. §11-9-102(16)(Repl. 2007).

Respondents’ various defenses to the immediate claim have  merit given

the history of the claimant’s prior injury.  In addition, the claimant’s credibility is

suspect at best.  However, the work-related incident is undisputed.  A review of

the medical evidence reflects that the claimant did experience additional physical

problems which warranted medical treatment which respondents promptly

provided.  I find that the claimant has satisfied each and every requirement

necessary to establish that he sustained a compensable injury in the form of a

temporary aggravation of his pre-existing condition.  As previously noted,

respondents have exercised good faith in meeting its obligations under our

workers’ compensation laws by providing the claimant with all appropriate workers’

compensation benefits.  A preponderance of the evidence reflects that the

claimant’s continued complaints are related to his pre-existing injury.  The claimant

has failed to prove that he is entitled to additional benefits.
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TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790

(1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate his ability to engage in any gainful employment.  The claimant bears the

burden of proving both that he remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other

employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d

938 (1994).

The claimant acknowledged that he was never temporarily totally disabled.

The record reflects that respondents paid appropriate benefits during any time that

the claimant was required to miss work.  The claimant voluntarily terminated his

employment with the employer.  The claimant has remained gainfully employed

since September 3, 2010.  In fact, the claimant was earning wages substantially

greater than the wages that he earned with the employer herein.  Accordingly,
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claimant has failed to prove entitlement to additional temporary total disability.

MEDICAL

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark.

App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably necessary

medical treatment under A.C.A. §11-9-508 is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  Medical treatment which is required to stabilize and maintain an injured

worker’s status remains the responsibility of the employer.  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The record reflects that the claimant’s healing period ended on or before

August 19, 2010.  Respondents have paid reasonably necessary medical

treatment associated with the claimant’s temporary aggravation.  Claimant’s need

for additional medical treatment, if any, is related to his pre-existing motor vehicle

accident.

ATTORNEY’S FEES

The claimant’s attorney has requested a controverted attorney’s fee on all

benefits previously paid and/or to be awarded in the future.  Respondents initially
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accepted the claim and paid all appropriate benefits to which the claimant is

entitled.  The claimant has failed to show entitlement to additional workers’

compensation benefits.  Attorney’s fees only apply on benefits controverted and

awarded.  A. C. A. §11-9-715(a)(2)(B)(ii)  None have been awarded herein.

Accordingly, the request for attorney’s fees is respectfully denied and dismissed.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);

Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law,

it was the duty of the Commission to draw every legitimate inference in favor of

the  claimant  and  to  give  claimant  the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether

or not claimant has met the burden of proof be weighed impartially, without giving

the benefit of the doubt to either party.  Arkansas Code Annotated §11-9-

704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989);

Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that
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he is entitled to additional workers’ compensation benefits.  Accordingly, the within

claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


