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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F905669

JUDY K. GREER, EMPLOYEE CLAIMANT

NATIONWIDE NURSES, LLC 
EMPLOYER                                               RESPONDENT 

CHARTIS CLAIMS,
INSURANCE CARRIER/TPA                                  RESPONDENT 

                                         

                   OPINION FILED JANUARY 7, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents were represented by The Honorable Melissa Wood, 
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 17,

2010, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on September 20, 2010.   This Prehearing Order set

out the stipulations offered by the parties, and outlined the

issues to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of the

hearing.  I hereby accepted the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 14, 2008.

     3.  The claimant sustained a compensable injury to her left

knee.

4.  The claimant has been assigned a 4% permanent partial

impairment rating, which was accepted and paid by the respondent-

insurance carrier.

     5.  The claimant’s average weekly wage at the time of her

injury was $469.66, and her compensation rates for temporary

total disability and permanent partial disability are

$313.00/$235.00, respectively.

     6.  This claim for additional benefits has been controverted

in its entirety.

7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act, including, but not limited to

temporary total disability compensation for both of her knees.    

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Constitutional issues.

2. Compensability of the injury to her right knee as a

compensable consequence of the injury she sustained to her left

knee.

     3.   The claimant’s entitlement to reasonable and necessary

medical care related to her compensable left knee injury and
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medical care for her right knee if it is determined to be

compensable, under the direction of Dr. Robert Eyster.

4.   Entitlement to additional benefits, in the form of 

temporary total disability benefits, dates to be provided at the

time of the hearing.  (At the time of the hearing, the parties

agreed to hold this issue in abeyance). 

    The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires and are hereby

incorporated herein by reference.  In addition, the respondents

further contend that the claimant is not entitled to additional

medical benefits for her compensable left knee injury because they

are not reasonable and related to the compensable left knee injury.

That the claimant did not suffer a compensable consequence injury

to the right knee, therefore she is not entitled to any additional

medical treatment for her right knee.  The respondents also contend

that there were preexisting problems for both knees.     

The documentary evidence submitted in this case consists of

the hearing transcript of November 17, 2010, and the documents

contained therein.  In addition, the claimant’s deposition of

February 26, 2010, and Claimant’s Constitutional Brief have also

been made a part of the record, as these are retained in the

Commission’s File.       

The following witnesses testified at the hearing: the claimant

and Katherine Hefley.

                           HISTORY
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     The claimant was 65 years old at the time of the hearing.

She has been a registered nurse since 1994, in the Mountain Home

area.  At the time of her compensable left knee injury, the 

claimant worked as a contract-nurse for the respondent employer on

Indian reservations.

     According to the claimant, her compensable incident occurred

when she tripped across a metal bed, causing her to fall onto a

concrete floor, twisting her left knee.  The claimant admitted that

after filing her claim, she treated with was Dr. Knox. She

testified that he diagnosed her with a massive meniscus tear.  The

claimant admitted to having undergone surgery to her left knee, on

December 26th, with some improvement.  However, the claimant

testified that she continued with some difficulties, as she was

still having a lot of pain and could feel the bones shifting in her

knee.  Therefore, she contacted the adjuster, but further treatment

was refused.    

      She testified that Dr. Knox discharged her from care on March

10th.  According to the claimant, he gave her limitations of working

for possibly eight hours a day, but she would have to find an

employer who would be nice enough to allow her to sit for four

hours.  According to the claimant, she lost her job, because Kathy

Hefley (her supervisor) could no longer work her since she was

unable to work 12-hour shifts and travel.  

     The claimant testified that she moved from Arkansas to Kansas

because she had family in Wichita and believed it would be better

on her.  She essentially testified that she told this to Kathy and
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she agreed with this action.  According to the claimant, each time

she went to the doctor, she advised Kathy.   

     After moving to Kansas, the claimant sought treatment from 

Dr. Eyster, an orthopedic surgeon.  The claimant testified that he

treated her with injections of the knee.  According to the 

claimant, he had to write those off because she had no insurance

and or money to pay for the shots, as they cost $350.00 per shot.

She received two or three shots in the left knee, and around

September, Dr. Eyster started giving them to her in the right knee.

    Upon being questioned about when the problems and symptoms

started with her right knee, the claimant essentially explained

that it happened just over time.  The claimant testified that

during the time that this was happening, she was having to put all

of her weight on the right knee and she was favoring more and more

the right leg.  

    However, she testified that she started getting really bad

probably around November of 2009, about 12 to 13 months after her

injury.  According to the claimant, she remembered first having

symptoms in the right knee around August of 2009, which was some

six or seven months after her injury.  

     The claimant testified that she has been diagnosed with a

large Baker’s Cyst behind her right knee.  Specifically, she

testified regarding her pain levels: 

Q. Now are you, did the pain continue to get worse six or
seven months after the original injury to the left knee?

A. Yes.
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Q. And what did the pain level get to in the right knee,
after the left knee injury?  Was it just mild pain, was it
severe, was it moderate?  You’re a nurse.  You can use the
Hoffman Pain Scale, if you want to.

A. Both the knees, both knees on a scale of one to ten, was
a ten.

Q. Really?

A. Yes.

Q. Coming from an RN, that’s saying a lot.  What were you --

A. And this was by December.  By December of 2009.

    The claimant testified she has been instructed by Dr. Eyster

not to work.  She denied having worked anywhere since she was last

treated by Dr. Knox. 

     As to her current condition, the claimant testified that she

has trouble getting up and down out of a chair, and even the

bathroom stool.  

     Upon further questioning, the claimant testified:

Q. Judy, with regard to your knees, have you had problems
with falling since the injury on October 14 of 2008?  Have
these problems with your knees caused you to be unstable to
the point that you have fallen?

A. You know, no.

Q. You haven’t fallen to the ground since October 14 of ‘08?

A. Not that I know of, no.  I haven’t been out for a year
and a half.

   The claimant agreed that she is asking the Commission to

designate Dr. Eyster as her approved doctor so she can get the

treatment he wants to give her.  She denied any prior trouble with
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her knees.   

     On cross examination, the claimant testified that she had no

prior right or left knee problems whatsoever.  According to the

claimant, the medical records will demonstrate the same.   She also

agreed that during her deposition, she testified that she had no

prior leg problems.

     The claimant gave the following testimony: 

Q. Now, Ms. Greer, is it fair to say that your right knee
was not involved in the fall that you sustained on October
14th?

A. I don’t think so.  You mean when I fell?

Q. Correct.

A. I pretty much, I think was the left.  If I injured the
right at the time, I didn’t feel that.

     She agreed that after her fall of October 14th, she moved into

an apartment.  The claimant admitted that she felt some sort of

excruciating pain while getting off the elevator.  According to the

claimant, this occurred on a Thursday, which would have been a day

after her work incident.

     The claimant admitted that when Dr. Knox released her from

care on March 10, 2009, he did not refer her to anyone, nor did he

prescribe any pain medication, walker or anything of that nature.

     She admitted that during her deposition testimony, she 

testified that she did not remember having asked anyone at AIG or

Nationwide to set her up with a doctor over in Witchita.

     Upon further questioning, the claimant testified:
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Q. And the next question has to do with health insurance.
So is that what you testified about at the time?

A. I remember that, yes, ma’am.

Q. You had also testified that you never received notice
that they weren’t paying for treatment anymore; is that
correct?

A. That I never received notice from AIG?

Q. Right.

A. That was on the phone.  I never got, I never -- they just
never would -- they just never would respond anymore.

Q. Okay.  The question that was asked of you was, did you
ever receive any notification from AIG or Nationwide that they
were not paying for anymore treatment?  Your response was, no,
huh-uh.  Would you agree with that?

A. No, huh-uh that I, I don’t -- I don’t quite know what
you’re asking.

Q. Let me show you this.  It’s probably easier to read.
Right here in the middle of the page.  Did you ever receive
any notification from AIG or Nationwide that they were not
paying for anymore treatment?  And your response?

A. No.  You mean like a written letter or something like
that?

Q. Well, the question was asked --

A. No, I guess, no.

     She agreed that at the recommendation of Dr. McMullen, she was

referred to Dr. Eyster. 

     The claimant essentially testified that she is familiar with

Dr. Robert Kerr, as he is her family doctor.  She admitted to

seeing Dr. Kerr in 1999 due to bilateral hip, especially on the

left.  The claimant also admitted that he put her on Celebrex. 
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     Upon further questioning, the claimant admitted that in 

August of 2000, she saw Dr. Robinson and told him she had injured

her right knee by hitting it against a table.  The claimant denied

that she had swelling, tenderness, and tightness in her calf.

However, she admitted that her knee was swollen a little bit, but

it never slowed her down.       

     According to the claimant, she had no prior knee injuries or

arthritis.  The claimant admitted that she saw Dr. Hetzel on

December 18, 2009 due to pain of the elbows, left wrist and her

right knee.  She agreed that if the notes reflect that her pain

started three weeks before that date, these are correct.

     The claimant testified:

Q. Dr. Hetzel noted on January 18th of this year that you
were having pain in your shoulders, your elbows, your wrist
and your hands and that affects your ability to get up from a
chair; is that correct?

A. That’s correct.

Q. In looking at some of Dr. Wang’s notes, it looks like you
complained of morning stiffness of your joints that could last
four hours; is that correct?

A. That’s correct.

Q. These records reflect, Ms. Greer, that you have quite a
bit of swelling in all of your extremities; is that right?
Your fingers, your wrists?

A. My knees.

Q. Did you in the past?

A. I had some swelling in my fingers.  When the pain was
really bad that’s when I was put on Prednisone.
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Q. How did you get to Dr. Petrakis?

A. My brother.  He wanted me to have the same primary as
he’s got.

Q. Okay.  And I show that you saw Dr. Petrakis on April 14
of this year and at that time you were pretty upset about a
diagnosis of rheumatoid arthritis; is that correct?

A. I just, I can’t accept it.

Q. You had told that doctor that you had been extremely
independent and you’ve done very well working as a nurse until
six to seven months before that; is that correct?

A. Yes, ma’am.

    The claimant admitted that on June 4th, she treated with Dr.

Wang’s nurse, Ruth Ellen Bush.  However, she denied having 

complained of problems with her skin being fragile and bruising due

to yard work.  The claimant agreed that during that office visit,

she probably did not have any knee joint pain.  

     Upon further questioning, the claimant denied that when 

she filed for Social Security Disability, she complained to that

entity about her lungs keeping her from walking very far and that

she was out of breath.  

     However, the claimant testified:

Q. Let’s just stick to my question.  That’s November of ‘08
we have your Social Security disability application.

A. I was turned down.  I was turned down in, what date?

Q. November 13 of ‘08.

A. Yeah, I was turned down.

Q. But on that application did you not list your lungs as a
reason for needing Social Security?
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A. Well, I have a diagnosis of some emphysema and asthma.

Q. So is that a yes, you did put that down on your
application?

A. I probably did, yeah.

     On redirect examination, the claimant essentially testified

that she contacted Melanie Davidson at AIG for further treatment

for her leg, but she never got a response from anyone.  According

to the claimant, after this she tried calling them a few times, but

never heard from them. She agreed that she did not ask for

additional care from Dr. Knox because she knew she would be leaving

for another state.  

     The claimant agreed that she would like to continue treatment

for her knee with her orthopedic surgeon, Dr. Eyster.  According to

the claimant, she believes that he is a good doctor and she has a

good rapport with him.

     Katherine Hefley testified on behalf of the claimant.  She

once owned Nationwide Nurses and was the claimant’s employer at the

time of her injury.  According to Ms. Hefley, she has sold her

business.  

    She testified that the claimant was a hard worker and good

nurse, as she has done several contracts with her company and never

had any problems with her work.  Ms. Hefley denied having observed

any problems that the claimant was having with her knees before her

fall while caring for patients.  She also denied that the claimant

complained to her about any problems with her knees before her fall
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in October of 2008.  

     Ms. Hefley testified:

Q.  Tell me, if you will, what you recall -- well, just tell
the Commission in your own words what you have observed as far
as how this injury has affected Judy.  Compare the two that
you knew -- the person you knew before October of ‘08 and the
person you know now.

A. Okay.  Well, before the injury, like I said, Judy was
always real active, hard worker, not just a hard worker but,
you know, she did a lot of other things.  Always on the go,
you know, going somewhere or doing something.  Then after her
injury she just pretty much was homebound, in a lot of pain.
I saw her one time in between -- in the last two years I saw
her one time up until yesterday.  And I just could not believe
the difference in her.

Q. In what way?  Describe it.

Q.[sic] Well, she couldn’t walk.  I’m sorry.  Just seeing what
such a good, strong nurse she was saddens me.  It really does.

     On cross examination, she admitted that she has seen 

the claimant twice since her injury.  Ms. Hefley agreed that she

has taken care of rheumatoid arthritis patients.  She agreed that

this can be a debilitating disease.

     Upon questioning by the Commission, Ms. Hefley stated she was

unaware of any other conditions that the claimant suffers from.  

      The claimant’s deposition was taken on February 26, 2010. 

She denied having any other professional licenses or certificates

other than in the area of nursing.  The claimant agreed that as far

as what was injured at the time of her compensable incident was

just her left knee. 

    She denied any prior workers’ compensation claims.  The
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claimant further denied any prior injuries before November of 2008.

The claimant essentially stated that the only illnesses or health

conditions that she has gotten medical treatment for has been a

hysterectomy when she was in her twenties, and in 2004, she had a

blockage in her small intestines due to adhesions resulting from

this surgery.  According to the claimant, she also suffers from

emphysema, bronchitis, hypertension, esophageal reflux.  She also

admitted to being treated for a touch of vertigo in September of

2008.  Since this time, she has had only one episode of vertigo. 

In additions to these conditions, the claimant admitted that Dr.

Ashcom did a heart cath on her.  However, the claimant denied 

having missed work due to any of these conditions.               

      The claimant denied having ever filed a personal injury 

lawsuit wherein she sued someone for being injured.  Regarding 

prior problems with her knees, she specifically testified:

Q. Prior to November of '08, had you ever had any problems
of any sort with your right knee?

A. No, huh-uh.

Q. What about your left knee?

A. Never.  That's the first thing I asked the doctor in
Mountain Home, I said, do you think I've got arthritis, and he
said, good God, no.  When he done the MRI, it proved that I
did not.

Q. Which doctor said that?

A. Dr. Knox.  And that's in his report.

     According to the claimant, she has a Baker’s cyst behind her
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left knee.  She testified that this cyst resulted from her injury.

As of the date of her deposition, nothing was being done for the

Baker’s cyst.  The claimant essentially testified that she has been

instructed that the cyst will dissolve on its on.  She admitted

that it has gone down some, but is still there. 

     Upon further questioning, the claimant testified that she 

once had her leg examined by a doctor while in her twenties due to

a bump down on her ankle.

     The claimant admitted to having treated with Dr. Knox for 

her compensable left knee injury.  According to the claimant, he 

performed surgery on December 26th, and then she had eight weeks of

therapy and was discharged on the 10th of March.  However, since

this time, the claimant denied that she has been able to return to

work. 

     According to the claimant, Dr. Shirley Wang seems to think

that arthritis has “hit her really bad.”  She further testified

that Dr. Wang is a rheumatologist. 

     Upon further questioning, the claimant stated that they put

her on a prednisone pack because her right ankle had plus three

pitting edema.  She testified:

Q. Have they told you your swelling in your right ankle is
related to your work-related injury?  Has any doctor said
that?

A. Oh, no, no, huh-uh.  No.

Q. Have they given you any other explanation for pitting
edema in your right ankle?
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A. No.  I just saw Hetzel yesterday and he didn't.  He
checked my ankles and the swelling has gone down now.  The
minute I got on that prednisone pack, it went down.

     A review of the medical records demonstrate that on April 19,

1999, the claimant complained to Dr. Robert Carr of bilateral hip

pain, especially on the left.  As a result, on that same day, he

performed pelvis and bilateral hip films which showed “degenerative

change in both hip joints.”  At that time, Dr. Carr’s impression

was “degenerative arthritis.”

     On September 1, 2000, Dr. Kerr reported that the claimant’s

right knee injury from a few weeks ago had resolved.    

     The claimant underwent treatment at Via Christi Regional 

Medical Center on January 24, 2005 due to a chief complaint of  

“chest pain.”  At this time, Dr. Thomas Ashcom noted, “She does 

does significant degenerative joint disease complaints of the

knees, which at the present is not limiting.  His impression was:

1.  Chest pain episode.  Differential diagnosis to include  
    ischemia versus symptomatic hypertensive episode versus 
    symptomatic hypertensive episode versus gastroesophageal
    reflux disease/anxiety.
2.  Hypertension, currently uncontrolled by patient report.
3.  Hyperlipidemia.

     4.  Medical noncompliance secondary to cost of medication.
5.  Continued tobacco abuse.
6.  Colon resection in April 2004 secondary to adhesions.
7.  Degenerative joint disease of the knees.
8.  Morning lightheadedness, question medication side effect
    by patient report.

     The claimant sought medical treatment from the emergency room

of San Juan Regional Medical Center on October 27, 2008.   At that

time, the claimant complained of left knee pain and swelling.  She
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was diagnosed with “lower extremity pain and swelling.”  

     Progress notes from McBribe Rehabilitation Group demonstrate

that the claimant underwent physical treatment for her left knee

beginning January 15, 2009, and continuing through March 9, 2009.

    Dr. Thomas Knox wrote the following on March 10, 2009:

Mrs. Greer is seen today for re-evaluation. She is having
soreness in the hip, knee, foot, etc.  We are about three
months out on her knee and she has reached maximum medical
improvement on this.  I have told her this.

     In a letter dated April 2, 2009, Dr. Knox stated the following

to Ms. Melanie Davidson, claims adjuster for AIG:

... Ms. Greer underwent arthroscopy of the left knee on
December 26, 2008.  Examination of the left knee showed
fabrillated surface of the medial tibiofemoral joint,
consistent with Grade 1, early 2, chondromalacia change.
There was a very large inverted tear of the medial meniscus.
I resected approximately 95% of the volume of the posterior
40% of the medial meniscus to remove this tear.

She was seen in the office on January 2, 2009.  The surgical
incision were intact with no signs of drainage or infection.
The sutures were removed and steri-strips applied.  Physical
therapy was ordered for range of motion and strengthening
exercises, and modalities as needed for pain and edema
control.

She returned on February 17, 2009.  She was still having a
fair amount of soreness, especially in the medial knee.  The
therapist noted she was progressing nicely with therapy,
although she still had some limitations with motion and
strength, minimal edema, and an antalgic gait pattern.  I
recommended that we continue with therapy for three more
weeks.

Ms. Greer was seen for final evaluation on March 10, 2009.
She noted she still had soreness in her knee, pretty much left
lower extremity.  At that point, she was about three months
postop.  Given her age and the surgical findings of early
chondromalacia, she may continue to have problems from
degenerative changes.  However, I felt that she was at maximum
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medical improvement from their on-the-job injury.  She was
released to return to work.

As noted, Ms. Greer was working as traveling nurse at the time
of her injury, working four twelve hour shifts.  I do not feel
that she can resume this work schedule.  During a twelve hour
shift, I feel that she could work maybe six hours on her feet,
with six hours sit-down assignment.  I believe this would be
a permanent restriction for her.  

     She does have permanent impairment as a result of her injury.
Table 64 on page 85 of the American Medical Association Guides
to the Evaluation of Permanent Impairment, Fourth Edition,
provides diagnosis-based estimates for certain lower extremity
impairments.  The estimate for a partial medical meniscectomy
is 2% to lower extremity.  Considering the impressive tear and
resection she had, I would increase the impairment to 4% lower
extremity, which is 2% whole person. 

     The claimant sought treatment from the emergency room of Via

Christi Regional Medical Center on July 6, 2009 due to any injury

to her left wrist.

     Dr. Robert Eyster treated the claimant on September 3, 2009

due to pain in the right knee.  It appears he gave her an injection

of the right knee and directed her to return to see him as needed.

     On September 29, 2009, the claimant called Dr. Eyster’s 

office and complained of pain in her elbow going up to her

shoulders on the left side.

     The claimant was seen at the St. Frances Family Medicine 

Clinic on December 18, 2009.  Office notes state, in pertinent

part:

Reason(s) for visit
1.  arthritis [sic] Onset was 3 Weeks [sic] ago.  Location of
the pain in bilateral elbow, left wrist and right knee.
Symptom is aggravated by getting up and down.  She is
experiencing morning stiffness for hour(s) and limping.
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Additional information: Patient says she had some bloodwork
and says she has RA?  So was supposed to establish over here.
She complained of pain in her left thumb 2 months ago and was
diagnosed with gout.

Morning stiffness that last >30 min (lasts 1 hour).  She takes
a lortab [sic] in the morning for the pain. >3 joints pine.
Denies nodules.

                               * * *

Positive for
Bone and Joint Symptoms

1.  Bilateral knee pain, severity is moderate, associated with
stiffness, worse with movement, improved by NSAIDs.
2.  Bilateral elbow 
Rheumatologic manifestations
Negative for photosensitivity, serositis, dry eyes, dry mouth
and rash.

 
                                * * *

Clinical Assessment
The patient is a 64-year old female who present with
arthritis.

Assessment/Plan
Osteoarthritis,generalized (715.00), *Chronic.
I instructed her to take extra strength tylenol and Ibuprofen
800mg TID for her pain.  She had recent lab done which
revealed high CRP, ESR and Rheumatoid factor.  I will check a
anti-CCP level to further work up possible rheumatoid
arthritis.  She can take the Lortab that was rx’d elsewhere.

     On January 18, 2010, the claimant returned for an office visit

at the St. Joseph Family Medicine Clinic.  At that time, it was

reported that the claimant’s reason for the visit included, but was

not limited to a Baker’s Cyst on the left leg that was causing her

some problems.  She also complained of pain of the neck, bilateral

shoulder, bilateral elbow, bilateral wrist and bilateral hand pain.

The claimant also described discomfort as pain with use and sharp.
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Her symptoms were aggravated by activity and rising from a chair.

Relieving factors included sitting.  The claimant also complained

of fatigue, abdominal pain, paresthesias, swelling and morning

stiffness for at least three hours.  Examination of the right knee

revealed,“No joint deformity, heat, swelling, erythema or effusion.

Full range of motion.  Left knee has posterior tenderness.”  The

claimant’s clinical assessment was, “The patient is a 64-year old

female who presents with hypertension, bakers [sic] cyst, neck pain

and rheumatoid arthritis.”              

     It appears that on February 22, 2010, the claimant underwent

a consultation with Dr. Shirley Wang due to rheumatoid arthritis.

At that time, the claimant reported having inflammation and

swelling of all joints which had progressed significantly over four

months.  Dr. Wang reported that the claimant was found to have

significantly elevated RF, and anitbodies, and inflammatory

markers.  According to this medical note, the claimant’s joint

symptoms were so severe that her primary care physician started her

on a course of Medrol dose pack. The claimant also reported morning

stiffness.  On examination, the claimant’s knees were warm to

touch. It appeared to be worse on the left side with bony

prominence as well. There was moderate size of Baker’s cyst

palpated. Dr. Wang assessed the claimant with “seropositive

rheumatoid arthritis.”  She noted that the claimant’s severity was

moderate-to-high at that time.  Therefore, she discussed with the
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claimant about overall management of rheumatoid arthritis and the

fact that she would continue her prednisone at a low dose of 10 mg

daily while they evaluate her candidacy for methotrexate.  

     Dr. Wang treated the claimant again on April 5, 2010 due to a

chief complaint of left wrist and left shoulder pain.  She reported

in a nutshell that the claimant had swelling of the right

hand/fingers, swelling of the right wrist and tenderness on

palpation, and right ankle swelling and tenderness on palpation.

Dr. Wang’s primary diagnosis of the claimant was “rheumatoid

arthritis,” but she also assessed the claimant with osteopenia.  

     On April 14, 2010, the claimant underwent evaluation by Dr.

Patricia Petrakis due to several concerns.  She wrote, in pertinent

part:

...She is a new patient.  She states that she is here to get
established.  She has had some blood pressure issues in the
past. She has just recently been diagnosed with rheumatoid
arthritis.  This is very upsetting to her because she has been
so independent and has done so well even working as a nurse up
until about six or seven months ago.  She was able to be
independent work 12-hour days, now she is not.  She has joint
pain that is migrating causing redness, swelling and pain.
She has been on presdnisone now for almost six months and has
soon to start Humira.....

Dr. Petrakis’ assessment included, but was not limited to 

“rheumatoid arthritis, chronic obstructive pulmonary disease,

tobacco abuse, right-sided cerumen impaction with irrigation, did

improve the whooshing sound, hypertension and chronic prednisone

use.”

     Dr. Eyster reported the following to the respondents’ attorney
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in a letter dated June 3, 2010:

Judy Greer did not have that I know of any injury to the right
knee.  She was having knee pain on the right as compensable
for the protection and weight stress relief from the left leg.
Since that note in regards to having increased pain in the
right knee, the patient has also been diagnosed as having
rheumatoid arthritis.  This accounts for the pain also in the
right knee and also to some extent the pain in the left knee.
The acute findings of the right knee was mild irritation with
palpation movement. No gross laxity was noted. No real
swelling or effusion was noted in the knee. There was no
referred pain coming from the back or the hip. 

                              ADJUDICATION
A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges. 

     Respondents filed a Response with respect to the claimant’s

Motion for Recusal and the constitutional matters raised by the

claimant.

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be
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without merit.  Accordingly, I find that the Act is constitutional.

B.  Compensable Consequence Injury 

     The law is settled that if an injury is compensable, then

every natural consequence of that injury is also compensable.

Martin Charcoal v. Britt, 102 Ark. 252, 284 S.W. 3d 91 (2008).  

The basic test is whether there is a causal connection between the

two episodes.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.

3d 333 (2001).  The determination of whether a causal connection

exists between the two episodes is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S. W. 2d 645 (1998).  

      However, the claimant must prove by a preponderance of the

evidence that she sustained a “compensable consequence,” pursuant

to all of the statutory elements of compensability.  Atchison v.

John P. Marinoni Construction Co., Workers’ Compensation Commission

E616344 (September 19, 2001). 

      Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-
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102(4)(D).  "Objective findings" are those that cannot come under

the voluntary control of the patient. Ark. Code Ann. §

11-9-102(16).  The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury.  Ark. Code Ann.

§ 11-9-102(4)(E)(i).

      In the present matter, the parties stipulated that the 

claimant sustained a compensable injury to her left knee on October

14, 2008.  On December 26, 2008, Dr. Knox performed arthroscopy of

the left knee.  Thereafter the claimant underwent several weeks of

physical therapy treatment.  

     The claimant now contends that she sustained a compensable

consequence injury to her right knee due to overuse of it because

of the injury to her left knee.   

      Here, the claimant did not demonstrate a compensable 

consequence injury to her right knee which arose out of the course

of her employment which is established by medical evidence

supported by objective findings.  

     I recognize that Dr. Eyster opined on June 3, 2010, “The acute

findings of the right knee was ‘mild irritation’ with palpation

movement.”  However, this finding of mild irritation is subjective

in nature. Specifically, this assessment of “mild irritation” was

based entirely on the claimant’s ability to determine

“irritability” based on her direct response to stimuli/palpation 

movement, which was clearly under the voluntary control of the

claimant.  As such, the record before me demonstrates that the

acute findings of “mild irritation” with palpation movement is not
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supported by objective and measurable findings.  

    I also realize that in February of 2010, Dr. Wang noted that

the claimant had “warmness to touch of both knees,” however, the

evidence fails to support a finding that any “warmness to touch of

the right knee” was the result of any compensable consequence

injury. Instead, the record clearly demonstrates that this

“warmness to touch” of the right knee resulted from the claimant’s

rheumatoid arthritis rather than her compensable injury.  Here, the

medical evidence further demonstrates that the claimant suffers

from debilitating “seropositive rheumatoid arthritis.  In fact, the

record is replete with medical evidence demonstrating that the

claimant suffers significant rheumatologic manifestations, which

range in severity from moderate to high.  Specifically, the

claimant’s symptoms from this disease include, but are not limited

to fatigue, paresthesias, swelling, morning stiffness, a skin rash

which is localized to the upper left shoulder, and swelling of the

right hand, right wrists, right ankle and joints.   

     In sum, the claimant did not meet her burden of proof of 

establishing a consequence injury to her right knee by medical

evidence supported by objective findings. Specifically, the

evidence does not demonstrate that the claimant sustained an “acute

exacerbation” to her preexisting right knee condition as a

compensable consequence of her left knee injury.   

       As such, the claimant has failed to prove by a preponderance

of the evidence all of the statutory elements of compensability,

for a compensable consequence injury to her right knee.   
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     Therefore, this claim must be, and is hereby respectfully

denied and dismissed in its entirety.  Accordingly, the remaining

issue of reasonable and necessary medical treatment has been

rendered moot and not discussed herein this Opinion.

C. Additional Medical Treatment/Left Knee

      An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee. Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

     After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find the

claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional

medical treatment for her compensable left knee injury.

   Dr. Knox pronounced maximum medical improvement for the

claimant’s left knee injury on March 10, 2009.  Although he opined

that the claimant may have problems from degenerative changes,  no

further treatment was recommended for her compensable left knee

injury.  Neither has Dr. Eyster recommended any treatment for the

claimant’s compensable left knee injury.  

    In fact, all the medical treatment subsequent to the 
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claimant’s release by Dr. Knox has been related to her rheumatoid

arthritis and preexisting degenerative joint disease.  The evidence

fails to support a finding that these degenerative conditions

result from her fall.  Although the claimant testified that her

Baker’s cyst(located on her left leg) resulted from her compensable

injury, no medical doctor, nor does the medical evidence

demonstrate that the claimant sustained any Baker’s cyst as a

result of her accidental injury.  I further note that the evidence

shows that prior to her compensable injury, in January of 2005, the

claimant suffered significant degenerative joint disease, which at

that time was not limiting her.  In addition to this, I think it is

noteworthy that with the claimant’s rheumatoid arthritis medication

regimen, particularly, prednisone, her Baker’s cyst and arthritic

symptoms have subsided somewhat.  

     While I recognize that a claimant may by entitled to 

additional medical care after reaching the end of their healing

period, however, such entitlement has not been established 

considering that all of her treatment has been due to her

rheumatoid arthritis and no treatment has been recommended by any

doctor for her compensable injury.  As such, the claimant has

failed to establish her entitlement to additional medical treatment

for her left knee injury.

     I would also note that although during the claimant’s 

testimony at the hearing, she mistakenly indicated that the Baker’s

cyst was located on her right leg, at another point during her

testimony, she stated that Baker’s was on the left leg, the medical
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evidence indicates and the claimant’s deposition testimony reflect

that the Baker’s cyst is located on her left leg. 

                 FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including October 14, 
         2008.

     3.  The claimant sustained a compensable injury to her left 
         knee.

4.  The claimant has been assigned a 4% permanent partial   
         impairment rating, which was accepted and paid by the   
         respondent-insurance carrier.

     5.  The claimant’s average weekly wage at the time of her   
         injury was $469.66, and her compensation rates for 
         temporary total disability and permanent partial 
         disability are $313.00/$235.00, respectively.

     6.  This claim for additional benefits has been controverted
         in its entirety.

     7.  The claimant’s Motion to Recuse is hereby denied.  
         I find the Act to be constitutional.

     8.  The claimant did not prove by a preponderance of the 
         that she sustained a compensable consequence injury
         to her right knee which arose out of the course of her 
         employment, which is established by medical evidence
         supported by objective findings.

9.  The claimant failed to prove her entitlement to 
         additional medical treatment for her compensable left   
         knee injury.

    10.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act, including, but 
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         not limited to temporary total disability compensation 
         for both of her knees.    

                              ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.

     All issues not addressed herein are expressly reserved 

under the Act.
      
     IT IS SO ORDERED.

                                     ________________________
                                     Chandra Hicks             
                                   Administrative Law Judge    

                    


