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STATEMENT OF THE CASE

A hearing was held on May 31, 2011, before Administrative Law Judge

Michael L. Ellig.  The case was subsequently reassigned and submitted on the

record to Administrative Law Judge Barbara Webb on July 19, 2011.  A Pre-hearing

Order was entered in this case on April 5, 2011.  The Pre-hearing Order set forth

the stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the Pre-hearing Order was made Commission’s

Exhibit No. 1 to the hearing record.  The following stipulations as submitted by the

parties in the Pre-hearing Order are hereby accepted:
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1. On January 21, 2010, the relationship of employee-employer-carrier

existed between the parties.

2. The appropriate weekly compensation benefits are $307.00 for

temporary total disability and $230.00 for permanent partial disability.

3. On January 21, 2010, the claimant sustained compensable injuries to

his right shoulder and left upper extremity. 

4. There is no dispute over medical services incurred through December

20, 2010.

5. There is no dispute over temporary total disability benefits accruing

through December 20, 2010.

By agreement of the parties, the issues to be decided are as follows:

1. The claimant’s entitlement to additional medical services by and at

the direction of Dr. Wesley Cox.

2. The claimant’s entitlement to additional temporary total disability

benefits from December 20, 2010 through a date yet to be

determined.

3. Attorney’s fees.

4. The extent of permanent physical impairment to the claimant’s right

shoulder.

5. The effect of Ark. Code Ann. § 11-9-526 on the claimant’s entitlement

to temporary total disability.
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6. The effect of the claimant’s receipt of unemployment benefits on his

entitlement to temporary total disability.

7. All other issues are reserved, including permanency.

The record consists of a one volume transcript of the May 31, 2011 hearing,

consisting of the testimony of Jeffrey Alan Greene, Pete Cockram, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Medical Reports); Respondents’ Exhibit No. 1

(Deposition of Claimant, the transcript of which is bound separately, incorporated

by reference, and maintained in the Commission file); Respondents’ Exhibit No. 2

(Non-medical documents); Respondents’ Exhibit No. 3 (Correspondence from

WorkForce Services); Respondents’ Exhibit No. 4 (Medical Records).

SUMMARY OF EVIDENCE

Jeffrey Alan Greene is 42 years of age (DOB 07/11/1969).  He completed the

ninth grade.  Greene began working for Cockram Concrete on June 29, 2009,

although he had worked there previously.  He worked as a general laborer setting

forms, shoveling concrete and dirt, carrying forms, and other assigned physical

work.  He is a member of Local 107, Laborers’ Union, in Tulsa, Oklahoma, but

explained that his job at Cockram was not through the union.  He worked through

August on a sewage treatment plant.  He returned to work for Cockram a third time

in November of 2009.  Greene testified that he injured his left upper extremity and

right shoulder on January 21, 2010, when he fell from scaffolding and used both of

his arms to brace his fall. He initially sought medical treatment with Dr. Ward and
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Dr. Holder in February of 2010.  He was subsequently referred to Dr. Heim, an

orthopedic specialist, and underwent rotator cuff surgery on his right shoulder on

April 19, 2010.

Greene testified that he continues to have problems with his right shoulder

trying to pop out of place and has pain in his left bicep with numbness in fingers

and thumb.  He explained that his left arm goes to sleep and he has pain and

popping in his left shoulder.  Greene requested a change of physician and was

examined on December 20, 2010, by Dr. Cox.  Greene testified that Cox’s

examination lasted approximately an hour and a half.  Greene explained that Cox

examined the prior MRI’s and had him extend his arms and took a lot of

measurements.  Greene explained that he was also examined by Dr. Moore at the

request of the respondents.  He explained that Moore’s examination lasted for

approximately 15 minutes and consisted of questions and answers.  Moore referred

him to Dr. Rutherford.  Dr. Rutherford’s examination lasted approximately thirty

minutes.  

Greene testified that he is left-handed and that his arm has not improved.

He has not worked since his last employment with Cockram Concrete.  He testified

that he contacted Pete’s wife about returning to work after his deposition on June

18, 2010.  He was to report the following Monday but  Pete called him back and told

him to call him on Monday because they were in the process of changing jobs.  He

called him on Monday and was told to call back on Wednesday.  Pete called him

back and left him a message.  Greene called him on Tuesday and Pete told him that
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he was supposed to call him on Tuesday morning and that he didn’t need him

anymore.  He had tried to find a job through TEC and Workforce, but has not been

able to find work.   Greene explained that he would not be physically able to do the

work he used to do because he has no strength in his left arm.  He testified that his

previous job experience involved heavy lifting, setting forms, breaking mud, and

pouring concrete.  He has not refused any job offered to him by Cockram Concrete

since January 21, 2009, and has no source of income.  

On cross-examination, Greene testified that he had a MRI done at Dr.

Moore’s request and a nerve conduction study.  He did not have another

appointment with Moore so he did not know if Moore ever looked at the test results.

He took his previous MRI’s with him to the initial appointment with Moore, but Moore

did not look at them.  He testified that he received only one letter from Cockram

offering him a job on March 9, 2010.  He has moved in with his mother since the

deposition. He last drew unemployment benefits in July or August of 2010.  Dr. Cox

did not give him an off-work slip or any work restrictions.  He had surgery on his

right shoulder but he explained that the surgery and physical therapy did not help.

He explained that the right shoulder has gotten a little better but the left is worse the

more he uses it.  Greene testified that he believed he could work as a flagman and

collect tickets from the cement trucks, but also explained that he could not use his

left arm to hold a flag. He has not called Cockram to see if work was available since

he saw Dr. Cox in December of 2010, because he had been fired.  He explained

that he initially drew unemployment out of Oklahoma because he was not working
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a full 40 hours.  He testified that he didn’t sit around and draw unemployment

because he wanted to go back to work.  

Greene testified that he had never had surgery on his left shoulder.  He

explained that when he tries to turn a doorknob or lift a gallon of milk with his right

arm, it feels like the arm is trying to come out of the socket.

Pete Cockram testified for the respondents.  He explained that he was a

concrete contractor and owns Cockram Concrete Company.  He testified that he

sent Greene a number of letters during a period of time in which he had work

available within Greene’s restrictions.  He testified that he never talked with

Greene, but had left messages and talked with his mother.  After Greene’s

deposition, Cockram explained that the nature and location of the work changed

and he no longer had any light duty work available.  He explained that the sidewalk

project lasted from February of 2010 until July of 2010.  He explained that the job

moved to a different street which required less flagging so they reduced down to

one flagger instead of two flaggers.  Cockram testified that he offered Greene the

job as a single flagger in July.  He explained that he thought Greene was going to

call him but he never called so he made arrangements to put someone else in

place. He explained that he could move people around to create a light duty job but

that he does not normally do that once he gets them in place on a job.  He testified

that when they finally talked, he told Greene he was supposed to have called him

the day before and that he was done with him.  He explained that he had told
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Greene that he had a job but that Greene needed to call back on a specific day.

Greene called the next day but the job was already filled.

Letters dated March 9, 2010, May 7, 2010, April 8, 2010, and May 28, 2010,

from Pete and Jeri Cockram addressed to Greene reflect that Cockram Concrete

offered Greene light duty employment either as a flagger or in a position collecting

and turning in the delivery tickets at the jobsite.  The letters were mailed to the

claimant’s former address at  6129 Industrial Park Road in Van Buren, Arkansas.

The claimant testified that he only received the March 9, 2010 letter from Pete

Cockram.  The claimant explained that he moved in with his mother at 6137

Industrial Park Road in Van Buren, Arkansas, after June of 2010.  

Medical records reflect that Greene initially sought medical treatment with

the Cooper Clinic on February 18, 2010, for injuries to his right shoulder, left elbow,

and left arm.  He was examined by Dr. Holder and diagnosed with:

1. Left pronator syndrome in the forearm.
2. Right impingement syndrome.
3. X-ray suspicious for fractured head of the humerus.

He was ordered to physical therapy and ultimately referred to Dr. Heim, an

orthopedic specialist.  Greene underwent MRI’s on his right shoulder and left elbow

on March 19, 2010.  He underwent a surgical repair of the right rotator cuff on April

19, 2010.  On May 6, 2010, Heim noted that Greene reported no pain and post-

surgical improvement in his right shoulder.  On May 27, 2010, Heim noted that

Greene was “doing very well with his right shoulder rotator cuff repair.”  On June 22,

2010, Heim noted that Greene was doing “very well with his right arm, with smooth,
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near-full range of motion.  He is not having any pain.”   However, Heim noted that

Greene was having similar complaints with his left arm.  On June 30, 2010, Greene

underwent an MRI of the left shoulder and left elbow.  The MRI revealed mild

subacromial/subdeltoid bursitis with no rotator cuff tear.  The MRI also showed that

there might be a full thickness tear of the distal biceps tendon with slight retraction.

On July 13, 2010, Heim noted that Greene was not having any symptoms with his

left elbow and that he was going to treat the bursitis with physical therapy.  On

August 18, 2010, Heim noted that Greene had no pain or swelling and full range of

motion with his shoulder and elbow and released him to full activities.  On

September 15, 2010, Heim assigned Green a 4 % permanent impairment rating of

the upper extremity due to the right shoulder.  He concluded there was no disability

to the left shoulder or elbow.  On October 1, 2010, Heim clarified that the rating was

to the body as a whole.

 On December 20, 2010, Greene was evaluated by Dr. Cox for the first time

with complaints of left elbow and arm pain.  From his examination, Cox

recommended surgery for the left distal bicep tendon repair and a MRI of the

cervical spine. On February 15, 2011, Greene underwent an independent medica

evaluation conducted by Dr. Michael Moore.  He underwent a MRI of the cervical

spine and left elbow and a nerve conduction/EMG study of the left hand and arm.

Based on the MRI of the left elbow which did not reveal a biceps tendon rupture,

Moore opined that Greene’s symptoms would not improve with surgery.  He also

noted that the nerve conduction/EMG study revealed left carpal tunnel syndrome.
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On February 17, 2011, Dr. Rutherford noted that the MRI of the cervical spine

showed degenerative change unrelated to Greene’s work and no evidence of

herniation or trauma.  

DISCUSSION

The claimant contends that since the Arkansas Workers’ Compensation

Commission chose Dr. Wesley Cox as the authorized treating physician and the

claimant did not have any prior relationship with Dr. Cox, the opinion of Dr. Cox

should be given great weight in this case and accordingly the Commission should

authorize treatment that is being recommended by him.  The claimant contends that

he is entitled to temporary total disability benefits from December 21, 2010, the date

on which Dr. Cox determined that the Claimant is in need of surgery until a date yet

to be determined.  The claimant contends that his attorney is entitled to an

appropriate attorney’s fee.

The respondents contend that the claimant is not entitled to additional

temporary total disability benefits.  Respondents contend that the claimant is not

entitled to additional medical treatment at the direction of Dr. Cox.

I.  ADDITIONAL MEDICAL AND TEMPORARY TOTAL DISABILITY BENEFITS

The claimant seeks additional medical and temporary total disability benefits

as a result of his January 21, 2010 injury.  The medical evidence demonstrates that

the claimant was released from medical treatment by Dr. Heim on September 15,

2010.  The claimant relies on the December 20, 2010 report of Dr. Cox that

recommends a cervical spine MRI and surgical repair of the distal bicep tendon
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rupture in his left elbow.   The respondents rely on the reports of Dr. Michael Moore

and Dr. Rutherford who have opined that any continued problems with the cervical

spine are not the result of any work injury but early degenerative phenomena.  This

was confirmed by the MRIs conducted on February 15, 2011, which did not reveal

any evidence of a biceps tendon rupture, but evidence of teninopathy of the triceps

tendon and a cyst near the radial head of the elbow.   Furthermore, Moore notes

that it is unlikely that Greene’s diffuse and persistent symptoms would be related

to a tendinopathy of the triceps tendon or the cyst.   After a complete review of the

medical evidence, I find that the objective medical tests, i.e. the MRI of the left

elbow and cervical spine, do not support the recommendations of Dr. Cox.

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment related to his work injury.

The parties have stipulated that there is no dispute over temporary total

disability benefits accruing through December 20, 2010.  The claimant contends

that he is entitled to additional temporary total disability benefits from December 20,

2010, until a date yet to be determined.  The respondents contend that the claimant

is not entitled to additional temporary total disability benefits and has failed to return

to work despite offers of suitable employment within his restrictions such that his

claim is barred by Ark Code Ann. § 11-9-526.  The respondents further contend that

claimant has received unemployment benefits.

In the instant case, the claimant is entitled to temporary total disability

benefits if he can satisfy a two-prong test:  (1) claimant must be within his healing
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period; and (2) completely incapacitated from earning wages.  Ark. Highway &

Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is defined as that period for healing the injury, which continues until claimant

is as far restored as the permanent nature of the injury will allow.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  The evidence

demonstrates that the claimant has  been released to return to work by Dr. Heim in

September of 2010 and has reached the end of his healing period.  Dr. Moore and

Rutherford have opined that there are no objective medical findings from the

claimant’s work injury that justify further treatment   The claimant agreed in his

testimony that he could continue to work in a light duty job such as flagging or

collecting delivery tickets.  Based on the preponderance of the evidence, I find that

the claimant has not proven that he is entitled to additional temporary total disability

benefits.

The respondents also assert that claimant is not entitled to temporary total

disability benefits pursuant to Ark. Code Ann. § 11-9-526, which provides:

If any injured employee refuses employment suitable to his or her
capacity offered to or procured for him or her, he or she shall not be
entitled to any compensation during the continuance of the refusal,
unless in the opinion of the Workers’ Compensation Commission, the
refusal is justifiable.

In the instant case, the claimant has testified that he was terminated when

he allegedly didn’t call Pete Cockram at the designated time to see if work was

available to him, but that he had called at the time he was told to call. However,

Cockram testified that the claimant did not contact him at the specified time and that
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when he was called, the job had been given to someone else.   In this case, the

claimant has been released to light duty work in February of 2010 and full duty work

as of August of 2010.  The time period at issue in this case is for the period of

December 20, 2010, until a date yet to be determined.  The written offers of

employment all relate to time periods before December 20, 2010.  Therefore, the

record does not establish by a preponderance of the evidence that the claimant has

refused employment after December 20, 2010.  The evidence demonstrates that the

claimant has reached maximum medical improvement from his work-related injuries

and has been released to return to full duty work. Therefore, I find that based on the

preponderance of the evidence that the claimant has failed to prove that he is

entitled to additional temporary total disability benefits.  In light of this finding, it is

not necessary to determine what effect the receipt of unemployment benefits would

have on such an award. 

II. PERMANENT IMPAIRMENT

The Commission has adopted the American Medical Association Guides to

the Evaluation of Permanent Impairment (4th ed. 1993) for the assessment of

anatomical impairment.  See Ark. Code Ann. § 11-9-521(h); Workers’

Compensation Laws and Rules, Rule 099.34.  

In the instant case, Dr. Heim has opined that the claimant is entitled to a 4%

upper extremity and whole person impairment rating based on the AMA Guides.

Based on the objective medical findings, I find that the claimant is entitled to a four

percent (4%) impairment rating to the body as a whole related to the claimant’s right
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shoulder as assigned by Dr. Heim.  Robertson v. Almyra Farmers Association, Inc.,

Full Workers’ Compensation Commission filed February 7, 2011 (F711405).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. On January 21, 2010, the relationship of employee-employer-carrier

existed between the parties.

3. The appropriate weekly compensation benefits are $307.00 for

temporary total disability and $230.00 for permanent partial disability.

4. On January 21, 2010, the claimant sustained compensable injuries to

his right shoulder and left upper extremity. 

5. There is no dispute over medical services incurred through December

20, 2010.

6. There is no dispute over temporary total disability benefits accruing

through December 20, 2010.

7. The respondents accepted this claim as compensable and paid

medical expenses and temporary total disability benefits through

December 20, 2010.

8. The claimant reached maximum medical improvement and was

assigned a four (4%) percent impairment rating by Dr. Heim on

October 1, 2010.  
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9. The claimant has failed to prove that he is entitled to additional

medical benefits at this time.

10. The claimant has failed to prove that he is entitled to additional

temporary total disability benefits.

11. The claimant has prove that he is entitled to a four percent (4%)

impairment rating to the body as a whole regarding the claimant’s

right shoulder injury.

12. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

13. All other issues are reserved, including permanency.

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

________________________________
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BARBARA WEBB
Administrative Law Judge


