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Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Honorable Gregory R. Giles, Attorney at Law,

Texarkana, Arkansas.

The respondents were represented by Honorable Melissa Wood, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 1, 2011, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted on December 2,

2010, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including December 6, 2007.

3) On December 6, 2007, the claimant sustained multiple injuries

to his face, left hand, right knee, right leg, head, and right eye.

4) Claimant’s average weekly wage of $339.56 per week would

entitle him to compensation rates of $226.00 per week for

temporary total disability benefits and $170.00 per week for

permanent partial disability benefits.

5) The claimant had a change of physician to Dr. Bryant by

Commission Order on June 30, 2010.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether respondents have controverted the claimant’s facial

scarring to the extent they should be required to pay an

attorney’s fee.

2) Whether the claimant is entitled to additional medical treatment

being recommended by Dr. Bryant.

At the full hearing, claimant contended that his attorney, Greg Giles,

filed a claim with the Arkansas Workers’ Compensation Commission by letter

dated June 16, 2009, contending the claimant was entitled to permanent

partial disability benefits associated with facial scarring.  Respondents did not

accept and pay the claimant the $3,500.00 per the scarring statute until a

check was issued on August 26, 2010.  The claimant contends that

respondents should be ordered to pay their portion of the attorney’s fees on

the benefits which respondents have subsequently accepted and paid, and the
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respondents should be ordered to pay an attorney’s fee totaling $437.50

representing their one-half of the attorney’s fees owed.  Claimant contended

that he is entitled to the additional medical treatment now being recommended

by Dr. Bryant concerning the injuries to his right knee.  

Respondents contended at the prehearing that all appropriate benefits

have been paid.  Respondents contend they timely paid the $3,500.00 facial

scarring entitlement upon receipt of a photograph from the claimant

demonstrating his actual scarring.  In light of this,  it is respondents’ position

the same was not controverted and no attorney’s fees should be awarded.

Respondents contend the additional treatment now being requested by

claimant is not reasonable or necessary.  Respondents contend that their

counsel took the claimant’s deposition on July 7, 2010, and at that time

photographed the claimant’s scarring.  Respondents contend that the

photograph was provided to the adjuster and a check for the facial scarring

was issued on August 25, 2010.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby
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made in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The respondents did in fact controvert the claimant’s benefits

associated with his facial scarring.  As such, respondents are

directed to pay one-half of the attorney’s fees associated with the

facial scarring; in this case the facial scarring benefit was

$3,500.00 and therefore respondents are responsible for their

one-half portion of the attorney’s fees now due and owing in the

amount of $437.50 to be paid to the Honorable Greg Giles.

4) Claimant has proven by a preponderance of the evidence that

the additional medical treatment to his right knee now

recommended by Dr. Bryant is reasonable, necessary, and

related to his compensable right knee injury.  Therefore,

respondents are hereby directed to provide the claimant with the

medical treatment now being recommended by Dr. Bryant to his

right knee pursuant to Commission Rule 99.30.

DISCUSSION

The claimant, age 32, worked for the respondent employer in a variety

of ways.  On December 6, 2007, the claimant testified that his job duty was

that of a commercial truck driver.  The claimant testified that on December 6,

2007, he was driving an 18-wheel tractor trailer when the brakes

malfunctioned.  The claimant testified that due to the brake malfunctioning, the

18-wheel tractor trailer rolled over several times causing numerous

compensable injuries.  The claimant testified that due to glass breakage,
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shards of glass went into the claimant’s eye and the claimant had to have

facial reconstruction of the right eye socket and part of his nose.  The claimant

testified he had scars on his forehead where the glass also came out.  The

claimant also testified to scarring on top of his forehead due to rocks hitting

his forehead and facial discoloration due to dust from the adhesive the

claimant was hauling in the tractor trailer.

The claimant also sustained compensable injuries to his right leg,

including but not limited to his right knee.  The medical records show the

claimant treated with Dr. Kenneth Gati regarding his right knee.  Dr. Gati’s

reports indicate the claimant was treated with injections, medications, physical

therapy, a knee sleeve, and a home exercise program.  Dr. Gati placed the

claimant on light duty while treating him; however, on June 18, 2008, Dr. Gati

released the claimant with no permanent impairment and found the claimant

to be at maximum medical improvement. (Cl. Ex. 1, p. 58)  The claimant

testified that following his release from Dr. Gati, he continued to have

problems with his right knee and requested a change of physician through the

Arkansas Workers’ Compensation Commission.  On June 30, 2010, a Change

of Physician Order was entered by Ms. Pat Capps Hannah changing the

claimant’s primary treating physician from Dr. Gati to Dr. D’Orsay Bryant. (Cl.

Ex. 1, pp. 64-65)  Thereafter, the claimant treated with Dr. Bryant on July 20,

2010.  Dr. Bryant’s July 20, 2010, report stated, “The patient does have a
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significant knee condition and additional treatment is recommended.”  In the

same report, Dr. Bryant also stated the following: 

IMPRESSION:

1. Right knee patellofemoral chondrosis with possible meniscal tear

as the patient does have catching in the knee with extreme

difficulty in performing his  job and his activities of daily living.

2. Right fibula neck fracture.  (Cl. Ex. 1, p.67)

Upon finding that claimant had a significant knee condition, Dr. Bryant opined

that claimant would need additional treatment in the form of an x-ray, knee

brace, medications, injections, and rehabilitation.  (Cl. Ex. 1, pp. 67-68)

The claimant requests additional treatment from Dr. Bryant regarding

his right knee.  Respondents have controverted the additional medical

treatment from Dr. Bryant as they have deemed such treatment as not being

reasonable, necessary, or related to the claimant’s compensable right knee

injury.   The claimant also requests attorney’s fees associated with his facial

scarring benefits as he contends said facial scarring benefit was controverted

by the respondents.  Respondents contend they did not controvert the facial

scarring benefit.

ADJUDICATION

The claimant sustained compensable facial injuries on December 6,

2007.  The respondents paid the claimant $3,500.00 on for facial scarring on

August 25, 2010.  Arkansas Code Annotated § 11-9-715 states:
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(B)(i)In all other cases whenever the Commission finds that a

claim has been controverted, in whole or in part, the Commission

may direct that fees for legal services be paid to the attorney for

the claimant as follows:  One-half (½) by the employer or carrier

in addition to compensation awarded; and one-half (½) by the

injured employee or dependents of a deceased employee out of

compensation payable to them.

The real object of attorney’s fees statute is to place the burden of

litigation expense upon the party which made it necessary.  Aluminum

Company of America v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).

When the denial of liability is clear and the claimant is compelled to employ

an attorney to enforce his claim, the statute is applicable.  W hether or not a

particular claim is controverted is a question of fact for the Commission.  See,

Aluminum Company of America v. Henning.  

In the case at hand, it is clear the respondents controverted the

claimant’s facial scarring benefit.  The medical records as far back as

December 6, 2007, found at Claimant’s Exhibit 1, page 17, show that the

claimant had repair of facial lacerations, facial surgery consultation.  On that

same date, December 6, 2007, the claimant had surgery regarding his

multiple facial lacerations and had a repair of the left face laceration, left

posterior ear laceration, and posterior scalp laceration as evidenced in

Claimant’s Exhibit 1, page 31.  The claimant continued working for the

respondents after his compensable facial injuries and continued to work for

the respondents through the date of the hearing in this matter on February 1,
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2011.  Still, respondents argue that they knew not of any facial scarring until

the claimant’s deposition was taken in July of 2010.  Counsel for respondents

argued that a picture was taken at the claimant’s deposition on July 7, 2010,

which lead to the claimant ultimately receiving his facial scarring benefit.

However, respondents seem to forget that the claimant’s employer, RJO

Investments, is also a party to this claim and saw the claimant on a near daily

basis between the date of the compensable injury and July 7, 2010.  Could

someone at RJO Investments, a party in this claim, not have looked at the

claimant’s facial scarring and notified the adjuster after nearly three years of

seeing the claimant at work?

The record also shows that claimant’s attorney filed a Form AR-C with

the Commission on June 16, 2009, approximately one and one-half years after

the compensable facial injuries, requesting payment for facial scarring.  (Cl.

Ex. 1, page 60)  Even with knowledge of the AR-C requesting payment for

facial scarring in June of 2009, respondents still did not pay any benefits for

facial scarring for over a year in August of 2010.  Once again, during the entire

year from June of 2009 through August of 2010 claimant continued to work for

a party in this claim, RJO Investments.  Respondents argue they were asking

for pictures of the claimant; however, the first request found in the record

herein is dated May 10, 2010, found at Respondents’ Exhibit 1, page 8.  Even

with the weak attempt to look into the matter, May 10, 2010, was still over two
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years since the facial reconstruction and nearly one year since the Form AR-C

was filed by the claimant requesting the facial scarring benefit.  

Anyone who looked at the medical records for more than two minutes

could tell that the claimant underwent facial reconstruction, multiple

lacerations to the face and head, and as such would produce at least minimal

scarring that would invoke the facial scarring statute.  It is clear to this

examiner respondents did next to nothing to compensate the claimant for the

benefits to which he deserved for over two years.  Had the claimant not

employed an attorney, it appears he never would have received benefits for

facial scarring; certainly no one at RJO was going to look at the claimant’s

face.  I find that claimant’s need for counsel and litigation was wholly due to

the respondents’ controversion of the facial scarring.  Therefore, I find that

claimant has proven by a preponderance of the evidence the respondents

controverted his facial scarring benefits and as such is entitled to the

maximum statutory attorney’s fees.  W ith regard to the facial scarring, the

attorney’s fees would be $875.00, one-half of which respondents now owe in

the amount of $437.50 payable to the claimant’s attorney, the Honorable Greg

Giles, forthwith.  

Claimant is requesting additional medical treatment for his

compensable right knee injury.  The claimant credibly testified that he has had

right knee problems since his compensable injury and continues to have such
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problems through the date of the hearing on February 1, 2011.  The claimant

in 2008 treated with Dr. Kenneth Gati who in his April 4, 2008, report stated:

At this point, he is still having a lot of pain within his knee and a

lot of this may just be chondromalacia and weakness.  I have

recommended going ahead today and doing an injection to see

if we can’t help with the discomfort that he has.  We will put him

on Mobic.  We will have him continue with therapy and continue

light duty with current restrictions that he has.  I will plan on

seeing him again in clinic in three weeks to see how he is doing.

If he continues to have persistent pain and problems with his

knee and it fails to get better, at some point, we may need to

consider a knee arthroscopy.   (Cl. Ex. 1, p. 57) (emphasis

added)

The next time the claimant saw Dr. Gati after the April 4, 2008, visit was on

June 18, 2008, wherein Dr. Gati found the claimant to have no permanent

impairment and found that the claimant was at maximum medical

improvement.  (Cl. Ex. 1, p. 58)  

The claimant credibly testified that he continued to have problems

following his release from Dr. Gati and ultimately received a change of

physician to Dr. D’Orsay Bryant on June 30, 2010.  Dr. Bryant saw the

claimant on July 20, 2010, and opined:  “The patient does have a significant

knee condition and additional treatment is recommended.”  As a result, Dr.

Bryant recommended a hinged knee brace, medications, injections, x-rays,

and therapy.  After reviewing all the medical records in this case and hearing

the credible testimony of the claimant, I find that the additional medical

treatment from Dr. Bryant is reasonable, necessary, and related to the
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claimant’s compensable right knee injury.  I base the finding of additional

medical treatment on a number of factors.  First, even Dr. Gati in his April 4,

2008, report stated that should the claimant’s right knee problems continue,

a right knee arthroscopy would be considered.  Clearly, the claimant’s right

knee problems still persist to this day based on the findings of Dr. Bryant and

based upon the claimant’s highly credible testimony.  While it is true the

claimant has previously received most of the recommendations now given by

Dr. Bryant, the fact that the claimant’s right knee problems still persist

indicates the claimant’s need for additional treatment is reasonable and

necessary.  Further, one cannot discount Dr. Gati’s April 4, 2008, report

wherein he states the possible need for right knee arthroscopy.  The right

knee arthroscopy is an option Dr. Bryant may or may not get to as well in the

future once conservative treatment is exhausted.  However, regardless of the

direction Dr. Bryant may or may not take in the future, the claimant is still

entitled to additional medical treatment at this time as his right knee has not

healed.

Therefore, after taking all the credible evidence into consideration, I find

that the claimant has proven by a preponderance of the evidence that he is

entitled to the additional medical treatment now recommended by Dr. Bryant

as said medical treatment is reasonable, necessary, and related to his

compensable right knee injury.  As such, respondents are hereby directed to
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pay for said additional medical treatment from Dr. Bryant forthwith pursuant

to Commission Rule 99.30.  

AWARD

The claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to the additional medical treatment now

recommended by Dr. Bryant.  Respondents are ordered and directed herein

to provide the claimant with said medical treatment pursuant to Commission

Rule 99.30.

Pursuant to Ark. Code Ann. § 11-9-715, attorney’s fees are awarded

herein regarding the claimant’s facial scarring.  Respondents are herein

directed and ordered to pay their portion of the attorney’s fees on the

controverted facial scarring benefit in the amount of $437.50 to the Honorable

Greg Giles forthwith.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


