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JEFFERSON REGIONAL MEDICAL CENTER,
SELF-INSURED EMPLOYER RESPONDENT
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Hearing before Administrative Law Judge Barbara Webb on December 17, 2010,
in Pine Bluff, Jefferson County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. William M. Bridgeforth, Attorney at Law, Pine
Bluff, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on December 17, 2010, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on June 15, 2010, and was introduced into the record of this proceeding as

Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about November

30, 2009, when the claimant contends she sustained a compensable

injury to her low back and left knee.

3. If this claim is found compensable and disability benefits awarded, the

claimant would be entitled to the maximum compensation rates for

temporary total disability benefits and permanent partial disability

benefits.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged November 30, 2009, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. All other issues are reserved, including permanency.

The record consists of an one volume transcript of the December 17, 2010,

hearing consisting of the testimony of Evelena Gentry, Ben Nail, Yvonne McDonald,

and Angelina Manuel, and all documentary evidence consisting of Commission’s

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Documentary Evidence

with Index); Claimant’s Exhibit No. 2 (Proffered-Not Admitted); Respondents’ Exhibit

No. 1 (Echo Log); Respondents’ Exhibit No. 2 (JRMC Resource Schedule); and

Respondents’ Exhibit No. 3 (Print Key Output).  I am also blue-backing a copy of

a post-hearing letter with documents attached submitted by the claimant which is

made a part of the record of this hearing.  

At the hearing, the claimant offered into evidence a copy of a portion of the

Jefferson Hospital Personnel Policy and Procedure Manual relating to meal periods.
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The respondents objected on the basis that the document was not identified or

provided seven days prior to the hearing as required by the Pre-hearing Order and

also contained handwritten marks and comments.  The Pre-hearing Order provided:

No documents, including medical reports, will be allowed into
evidence unless exchanged by the parties at least seven (7) days
prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with
this Order and applicable law shall not be considered at the hearing
except with prior leave of the Commission and upon a showing of
good cause . . . Exhibits shall not be highlighted or underlined.  If the
exhibits are altered, it will be necessary to substitute those pages
before the transcript is prepared for appeal.

Failure to comply with these directives may result in sanctions,
including the exclusion of exhibits, medical or otherwise, from
evidence.  Evidence not disclosed through the prehearing
questionnaire or as set forth within the terms of this Order shall not be
considered as evidence except with prior leave of the Commission
and upon a showing of good cause.

In the instant case, the claimant did not identify or provide the proffered

exhibit until the date of the hearing.  As noted by respondents, there was no

opportunity for respondents to authenticate the document as a policy of the hospital

in effect at any time relevant to the claim.  In addition, the document contains

underlining and handwritten comments by the claimant which are not permitted by

the Pre-hearing Order.  Therefore, I find that Claimant’s Exhibit No. 2 should not be

admitted into evidence for purposes of this hearing. 

FACTUAL BACKGROUND

Evelena Gentry is 48 years old (DOB 10/22/1962).  She graduated from

Watson Chapel High School in May of 1981.  She attended UAPB College and



Gentry - F910720 - 4 -

subsequently entered Jefferson School of Nursing until she got married.  She

studied Ultrasound and began working in Cardiology and Ultrasound as a

registered tech.  She returned to school and received her LPN in May of 2007

Gentry testified that she began working at Jefferson Regional Medical Center

after high school.  She worked in housekeeping, dietary, cashier, radiology

transport, EKG Tech, and as an Echo Sonographer.  At the time of her injury,

Gentry was working within the Cardiology Unit as an Echo Sonographer.  Her job

duties involved performing the echocardiogram on the patients, both adult and

pediatric.  She explained that the Echo Sonographers worked closely with the

physicians when they would read the echoes and ask questions about the

procedures used during the tests.  She explained that they would bring the patients

into the exam room, perform the ultrasound, and even transport them back to the

rooms, if needed.  She had worked as an Echo Sonographer for twenty years.  She

also had a part-time job at a cardiologist’s office in Whitehall as an echotech and

some part-time nursing at Davis Life Care on the weekends.  

Gentry testified that she had surgery on August 27, 2009, and due to post-

surgical complications, she was off work for ten weeks.  Her surgeon released her

to return to work on November 9, 2009.  She returned to work doing the same work

as a Sonographer.  On November 30, 2009, she was on her way to get some lunch

at the cafeteria to bring back to the department when she slipped and fell in some

water on the floor.  She explained that she was not on her lunch break, but she

went to get her lunch to have a salad in the department while waiting for a
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scheduled  patient to show up.  She arrived at work at 6:30 a.m., her normal start

time.  She explained that they get all of the orders that have been printed on the

computer and pull any additional files for the doctors.  They contact the centralized

transport department to pick up the patient and bring him/her to the department.

They also have outpatients which are scheduled for studies.  

Gentry testified that on November 30th, she went to the cafeteria on the

hospital’s premises.  She explained that the cafeteria is on the same floor and down

the hall from her department.  She testified that she did not have a regularly

scheduled lunch break.  She explained that on the particular day, she did not have

a very busy morning.  Gentry recalled that her co-worker was typing reports and

had already sent out for lunch since she had a patient on the way from inside the

hospital.  Gentry had a patient coming from outpatient registration so she decided

to walk to the cafeteria and get a salad to eat after she saw her outpatient.  

Gentry testified that she injured her left knee and her back.  She explained

that two witnesses saw her fall and helped her get up and clean up the spill.  She

went immediately to Alice Lawson, the health nurse.  The nurse looked at her knee

and gave her some Aleve.  Gentry returned to her department and did the

echogram of the patient.  She completed her shift.  The next morning, she was sore

and requested permission to go to the emergency room to get some x-rays.  She

went to the emergency room and x-rays were taken.  She was given Lortab and

Flexoril and taken off work for two days.  She was referred to Dr. Walker, a

specialist.  He ordered physical therapy and took her off work for four weeks



Gentry - F910720 - 6 -

because there was no light duty in her department.  She had a doctor’s excuse to

return to work on January 4, but was told on December 30, 2009, that the position

had been filled and she had been terminated.  She returned to her job with Dr. Lee

on January 12, 2010.  Gentry testified that she began looking for another job and

was hired full-time by Dr. Davis as an Echo Sonographer.  She explained that while

she was off work, she studied and took her registry exam in Ultrasound which

enabled her to get a higher paying job.  She has continued to work for Dr. Davis

and has taken her board exam which has also resulted in an increase in pay.

She was released by Dr. Walker.  She explained that at times she gets a

catch in her back when she twists a certain way while sitting on her stool.  She has

not taken any pain medication and no doctor has recommended surgery.  Her knee

problem also resolved with therapy.  

On cross-examination, she admitted that she had an extensive medical

history with a number of surgeries prior to her fall.   Her schedule was 6:30 to 5:00

with a thirty minute lunch.  If she did not get lunch, she was required to write in a

log book.  She did not make any special notation in the log book on the day she fell.

She was required to clock out only if she left the building.  She explained that she

had her lunch at 1:30 that day, although she had gone to the cafeteria at 12 noon

to pick up her salad.  The Echo Log showed that she concluded an echo at 1:10

p.m.  She explained that the echo can be performed from between 10 and 15

minutes, but that she usually took the allotted time of up to 45 minutes to make sure

it was done correctly.  She recalled that she returned to the department and gave
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her supervisor the incident report at 12:15, and the patient was waiting on her.  She

explained that it was normal for the employees in her department to go get lunch

and bring it back to the cardiology department to a place where they eat their

lunches.  She testified that sometimes one person may go to the cafeteria and bring

back five lunches for people and that their lunch begins when they sit down.  She

testified that some of the doctors send a patient from their office and they are not

necessarily on the printed schedule for the day.  On this particular day, she was

aware that she had a patient scheduled for 1:00 p.m.  Gentry could not explain why

the incident report reflected that she returned at 12:15 and the patient was there

waiting for her while the outpatient registration records reflect that the patient was

in registration at 12:45.  She testified that it was her understanding that the hospital

policy required a 30-minute lunch period and two 15-minute breaks.

Ben Nail testified that he is the Manager of Cardiovascular Services at

Jefferson Regional Medical Center and was the Manager on November 30, 2009.

He testified that the Sonographers have thirty minutes for lunch, but that lunch

breaks are taken as the schedule allows and are not scheduled at certain times.

The time for lunch is automatically deducted from the time sheet and the employees

are only required to clock out if they leave the hospital.  Nail explained that lunches

are interrupted at times and that there are times where the Sonographers are

required to get up during their lunch and do an emergency procedure.  Employees

are also permitted to leave the department when it is not busy.  He explained that

he was aware that employees left the department to go to the library and to the



Gentry - F910720 - 8 -

wellness center, but they were instructed to clock out if they left the hospital

campus.  He investigated the area that Gentry fell.  He determined that there had

been some floor cleaning at the time and there was water on the floor.  Nail testified

that he contacted the claimant by telephone on August 13, 2010, to advise her that

a position had opened up in Cardiology because one of the techs had left.  He was

not aware that she was listed as ineligible for rehire by Human Resources.  

In light of a stipulation by the respondents that Joe West and Darlene Wilson

saw the claimant fall, the claimant did not call them as witnesses at the hearing.

Yvonne McDonald testified for the claimant.  She is employed as an EKG

technician in the Cardiology Department at JRMC.  She was a co-worker with the

claimant and Ben Nail is her manager.  She testified that they were given thirty

minutes for lunch breaks and that there were no set times for lunch.  She testified

that there were times when they would have to get up from lunch to perform a STAT

procedure.  She had seen the claimant get up from lunch to do a procedure.  She

had also seen an employee go to the cafeteria to pick up several lunches for other

people in the department.   She has seen an employee taking a lunch break which

lasted longer than 30 minutes.

On cross-examination, McDonald testified that she works an eight-and -a-

half hour shift from 5:30 a.m. until 1:30 p.m.  She is paid for eight hours and gets

thirty minutes for lunch.  She is not required to clock out for lunch.  She testified that

there is a place in the Cardiology Department where everyone eats their lunch if

they bring their lunch back to the department to eat during their 30-minute lunch
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break.  She testified that the lunch period began when you leave the department to

go get your lunch but that sometimes it is interrupted by work.  If interrupted, she

explained that she would continue her lunch after she completed the needed

procedure.  She works with the claimant on a daily basis.  She is familiar with the

policy that an employee must clock out if they leave the hospital.  McDonald

testified that the EKG procedure takes two minutes to perform and the echo, on the

average, takes fifteen to twenty minutes to complete.  She testified that she was

aware that the employees left the department to go to the library and the wellness

center on slow days while they were on the clock.  

Angeline Manuel testified that she is a registered nurse in the Cath Lab.  She

testified that she does not have a very specific lunch time.  She explained that the

time is adjusted if they are busy.  She testified that there is a designated break

room but that there was a closer area where the employees usually eat their lunch.

She explained that all of the employees cannot sit down and eat lunch at the same

time even if someone goes to the cafeteria and brings back lunch for everyone.  On

cross-examination, Manuel agreed that her lunch break began when she left her

department to pick up her lunch.

Ben Nail was recalled to the stand by the respondents.  Nail testified that

Gentry was on her lunch break at the time she fell since she had left the department

to get her lunch.  He explained that it was her choice to stay in the hospital or clock

out and go outside the hospital for lunch.  Her schedule showed that there were no

patients scheduled between 12:00 and 1:00.  Nail testified that if an employee’s
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lunch was interrupted such that they did not get their 30-minute lunch, the employee

can log into the book and have their time credited back.  

Medical records reveal that Gentry was treated in the emergency room at

JRMC on December 1, 2009, with complaints of pain in her left knee and low back.

She was prescribed Lortab and Flexeril and referred to her primary care physician.

She was released to return to work with some lifting restrictions on December 3,

2009.  She was evaluated by Dr. Torrance Walker, an orthopedic specialist, on

December 3, 2009.  Gentry reported that her left knee was improved but that she

had persistent pain in her low back and some pain in her left hip.  Walker noted that

the x-rays taken in the emergency room did not reveal any fractures or dislocations.

She was diagnosed with low back pain, left hip arthritis, and acute arthropathy in

the lower leg.  Walker ordered physical therapy for her low back, prescribed

Naproxen, and took her off work until December 20, 2009.  She returned to Dr.

Walker for a follow-up evaluation on December 17, 2009.  Walker recommended

that she continue with her therapy and took her off work for an additional two weeks

until January 4, 2010, since there was no light duty available to her.  Gentry

returned to Walker for a follow-up evaluation on January 14, 2010.  Walker noted

that Gentry’s hip pain had greatly improved and she was fairly asymptomatic and

ambulates normally.  He released her to full-duty work and to follow up on an as-

needed basis.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about November

30, 2009, when the claimant contends she sustained a compensable

injury to her low back and left knee.

3. If this claim is found compensable and disability benefits awarded, the

claimant would be entitled to the maximum compensation rates for

temporary total disability benefits and permanent partial disability

benefits.

4. The claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable injury to her left leg and low back

while performing employment services on November 30, 2009, in that

the incident occurred during her lunch break and the employer’s

interests were not directly or indirectly advanced by the activity of the

claimant at the time of her injury.

 DISCUSSION

The claimant contends she sustained a compensable injury to her low back

and left knee on or about November 30, 2009, while working for respondent

employer and is entitled to appropriate benefits.

The respondents contend the claimant did not suffer a compensable injury

while employed with the respondent, that the incident in question occurred when the

claimant slipped during her lunch break.  They further contend that the interests of

the respondent would no way be directly or indirectly advanced by the claimant at

the time of her injury, and the activity of the claimant at the time of the incident was
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purely personal in nature, and the claimant was not performing employment

services during the incident. 

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment

. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does

not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,

Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that

employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the
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performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the

Court noted that the same test is used to determine whether an employee was

performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

Recent cases have addressed the issue of whether an employee was

performing employment services during a break period.  In White v. Georgia Pacific,

the employee’s injuries were deemed compensable because he was required to

monitor his work while he was taking a smoke break.  339 Ark. 474, 6 S.W.3d 98

(1999).  In Ray v. University of Arkansas, the Court of Appeals held that an

employee’s injury was compensable even though it was sustained during a break

because the employee was required to stop what she was doing and assist

students if required, even during a paid break period.  66 Ark. App. 177, 990

S.W.2d 558 (1999).  In Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d
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93 (2002), the Court of Appeals held that an employee was performing employment

services when she was injured at the end of a break returning her personal

belongings to a locker, because she was required by her handbook to keep her

personal items in a locker.   In Wallace, the employee was injured returning from an

authorized rest period.  The Court found the claim compensable, noting that the

employee was on the business property, on call while on his break, and not able to

leave his workplace during his break.  The Court noted that they were not adopting

a bright-line rule that an employee who is on a break is per se performing

employment services.  The Court noted that Wallace’s actions were permitted and

specifically authorized by his employer and were not demonstrated to be

inconsistent with the employer’s interests in advancing the work.  Similarly in

Matlock, the case relied upon by the claimant herein, the Court held that the

determination must be made on a factual case-by-case basis and is not dictated by

a single feature of the employment relationship but rather a combination of factors

relevant to a determination of whether the activity advances the employer’s interest.

In Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.

W.2d 608 (1997), the claimant, a pre-school day-care teacher, was injured when

she slipped on ice in the parking lot of the day care on her way into work.  The

Court held that under a strict construction of the Act, merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing

employment services.  In Robinson v. St. Vincent Infirmary Med. Ctr., ____ Ark,

App. ____ (CA 04-165, October 27, 2004), the Court of Appeals found the claimant
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was not performing employment services when she slipped in a puddle of spilled

coffee as she was stepping off the elevator on the 4th floor of the hospital to get her

coin purse and lunch while on her way to her lunch break in the cafeteria.  In

Harding v. City of Texarkana, 62 Ark. App. 137, 970 S. W. 2d 303 (1998), the Court

of Appeals held that the claim was not compensable because employment services

were not being performed when Harding tripped over a piece of carpet on her way

to a designated smoking area in the work place.  In Beaver v. Benton County, 66

Ark. App. 153, 991 S.W.2d 618 (1999), the injured worker was denied benefits

when she slipped on a wet floor as she approached the buffet table at a training

seminar on the basis that she was not required to eat at a certain location or with

her group, although she was allowed an allowance for the meal.  In McKinney v.

Trane, 84 Ark. App. 424 (2004), the Court of Appeals found that the claimant was

not performing employment services when he chose to jump over tube sheeting to

retrieve his soda on his way to his smoke break.  The Court noted that McKinney

was on his way to his smoke break and was doing nothing to carry out the

employer’s purpose and rejected his argument that his injury was compensable

because it occurred during a paid break.  In Rhodes v. Commercial Metals Co.,

2010 Ark. App. 198 (2010), the Court of Appeals found that the claimant was not

performing employment services when he went to get his lunch box and coat which

he had left in his work area after he clocked out at the end of day.  

Based on my review of the credible evidence in this case, I find that this case

is distinguishable from Matlock, White, Ray, and Sands, and more akin to the facts
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in Hightower, Robinson, McKinney, Rhodes, Harding, and Beaver.   In the instant

case, the claimant was returning from the cafeteria with her lunch.  From there, it

was her intention to return to her department and eat her lunch in a designated

area.  The respondent did not required the claimant to remain in the hospital during

lunch.  Her action was totally personal in nature.  Claimant contends that she was

returning to the department with plans to eat her lunch after she completed a echo

on an outpatient who was scheduled to arrive in the department.   However, there

is no evidence that the employer required her to remain in the hospital during her

lunch or to wait to eat her lunch after she performed the echo on the outpatient who

was not scheduled until 1:00 p.m., after her lunch break.  I therefore find that the

claimant has failed to prove by a preponderance of the evidence that she was

performing employment services at the time of her injury. 

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


