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STATEMENT OF THE CASE

A hearing was conducted October 10, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

This claim as a lengthy and complicated procedural history before another

Administrative Law Judge who is no longer with the Commission, and, in fact, was

scheduled for a formal hearing on July 20, 2011, as reflected by a Prehearing Order

filed May 24, 2011.  The prior hearing was cancelled because of the claimant’s

failure and/or refusal to comply with respondents’ discovery requests.  It was only

after an Order to Compel Discovery was filed on July 22, 2011, and the claim

scheduled for a show cause hearing to determine whether the claimant should be
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held in contempt for failure to comply with a Commission Order that discovery was

completed and the claim rescheduled for a hearing on the merits consistent with the

Prehearing Order filed on May 24, 2011.  

At the October 10, 2011, hearing, it was stipulated that the

employee/employer relationship existed at all relevant times, including January 14,

2011; that the claimant earned sufficient wages to entitle him to compensation rates

of $421.00 per week for temporary total disability and $315.00 per week for

permanent partial disability in the event the claim was found compensable; and that

respondents controverted the claim in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  A corollary issue raised by the respondents concerned

an intoxication defense.  In the event compensability is overcome, claimant

requested medical benefits while reserving future entitlements.

Claimant contended, in summary, that he sustained a compensable lumbar

spine injury arising out of and during the course of his employment as the result of

a specific incident on January 14, 2011, entitling him to reasonably necessary

medical treatment.  

Respondents contended that the claimant did not sustain a compensable

injury arising out of and during the course of his employment.  In addition,

respondents maintained that there was no medical evidence supported by objective

findings of an acute injury to establish compensability.  Respondents rely on a
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positive drug test following the alleged injury in denying compensability.

Respondents further contended that the claimant had a pre-existing condition and

that any problems and need for treatment were related to the pre-existing condition.

Respondents also raised a notice defense, maintaining that notice was not provided

until January 17, 2011, while conceding that no medical treatment was obtained

prior to that date.

In addition to the claimant, Billy Englehart was called as a witness in his

behalf.  Ira Paul Culpepper testified for the respondents. The record is composed

solely of the transcript of the October 10, 2011, hearing containing numerous

exhibits, including forty-eight (48) pages of medical introduced as “Joint Exhibit A,

pp. 1-48.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that
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he sustained any injury arising out of and during the course of his

employment on January 14, 2011, which has been established by medical

evidence supported by objective findings related to an alleged slip and fall

on said date.

4. The claimant has failed to prove that his physical problems, need for medical

treatment and disability, if any, after January 14, 2011, are causally related

to a January 14, 2011, work-incident.

5. Even if the claimant could prove that he sustained an injury on January 14,

2011, which is contradicted by a preponderance of the evidence, I find that

the accident was substantially occasioned by the use of illegal drugs and/or

prescription drugs used in contravention of physicians orders and therefore

the claimant did not sustain a compensable injury as defined by Ark. Code

Ann. §11-9-102(4)(B)(iv).

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

In fact, the claimant own testimony, as will be set out further below, contains several

self-contradicting statements.  This claim turns almost entirely upon the claimant’s

credibility.  I did not find the claimant to be a credible witness.  A claimant’s is never

considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d
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457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Anthony W. Gavin, testified in his own behalf.  The claimant

is a licensed journeyman plumber.  The claimant began working for Moses

Mechanical, Inc., during the late spring or early summer of 2010.  The claimant

continued working for the employer through January 14, 2011, which was

apparently the last day that the claimant has been gainfully employed.  The

claimant maintained that he slipped and fell at work on consecutive days.  The

claimant’s description of the alleged incidents and resulting injuries, as well as the

reporting of same, together with an acknowledgment of the claimant’s pre-existing

physical condition, is set out below:

Q          The day that you fell was on a Friday, I believe is what you’re contending?

A     Yes, sir.

Q     Was January the 14th a Friday?

A     Yes, sir.

Q     What were the weather conditions where you were working on that day?

A     It started out it was really, really cold.  I don’t believe it was snowing at that
time, but on the roof there was at least a foot of snow in some places, and then
close to noon the sun started coming out and it started melting.  It was getting really
slick.

Q     Why were you on the roof at the Maumelle High School?

A     We were trying to get gas run because we were behind schedule, so we were
ordered everybody on the roof.

Q     What do you mean by getting gas run?
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A     There’s a lot of units on this rooftop, and they needed heat in the building, so
we had to get all this pipe run to these units so we could turn them on and they
could get heat inside the building.

Q     Okay.  And on this Friday, did you have a specific incident that you recall that
caused you to become injured?

A     Yes, sir, I did.

Q     What happened?

A     I was toting material up to the men through the roof hatch.  I got through the
roof hatch and I took a couple of steps, and my foot just come right out from under
me and I landed flat on my back.

Q     Now, did you jump right up and go back to work?  What did you do when you
fell?

A     Well, a bunch of the men ran over there to help me get up.  They helped me
up, and I stayed there for a little bit and then I went back down.

Q     When you say down, how far down and how did you get there?

A     Well, I had to go back down a ladder to get back down to the main floor.

Q     How far off the ground was this job working on the roof?

A     The part that we were on was probably maybe 15 to 20 foot off the ground,
maybe a little more.

Q     Was it the first of – the ground floor roof or the first story roof?

A     Yes, sir.

Q     Was it a flat roof?

A     Yes, sir, it was.

Q     And you talked about a roof hatch.  Is that where you entered and exited the
work area on the roof?
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A     Yes, sir, that was the only way there.

Q     Okay.  How did you get the materials up on the roof that you were working
with?

A     I carried them by hand in boxes.

Q     What were the materials that you were working with?  Was it PVC pipe?

A     No, they were black iron steel fittings.

Q     Okay.  Did you carry pipe up there?

A     No, sir.  We used a forklift to come around the side of the building to lift the
pipe when it’s available.

Q     Okay.  How many of you were working up there that day?

A     I believe there was at least six to seven of us.

Q     All plumbers?

A     Plumbers and apprentices.

Q     Was there anything going on on on the roof that was not plumbing related
running the gas pipes?  Were there any other crews up there doing any other type
of construction work?

A     No, sir.

Q     All right.  Now, when you fell then and got back up, you say you went
downstairs?

A     Well, once I got back up and they helped me up, I told him, I said, “I’m getting
off this roof.”

Q     Okay.

A     “I’m not staying up here anymore.”

Q     Why were you getting off the roof?  Why did you tell people that?
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A     It was really slick.  I mean, I’m not the only one that fell.

Q     How may times did you fall?

A     I fell twice.

Q     Now, do you recall when the first time you fell was?

A     That was the day before, it was on the 13th.

Q     And when you fell on the 13th, do you believe you injured yourself?

A     At that time I didn’t think so.

Q     Did you have to stop working when you fell on the 13th?

A     No, sir, I kept right on working.

Q     Did you report an injury to anyone on the 13th?

A     I was – I’m sure I told Ira just in talking.  I let him know that it was slick up there
and we didn’t need to be up there.

Q     Okay.  Let me rephrase that question because I think I asked you if you
reported an injury, or did you just report an incident?

A     I did not report an injury.

Q     Okay.  And you got back up there on Friday and were doing the same job?

A     Yes, sir.

Q     In the same weather conditions?

A     Yes, sir.

Q     And then you fell again on Friday?

A     Yes, I did.

Q     Did you feel any differently physically on Friday after you fell than you had on
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Thursday?

A     Yes, sir.

Q     And were there any other reasons besides just not wanting to fall again that
you went downstairs and stopped working on the roof?

A     No, sir, there was no other reason.

Q     Did you tell anybody about your fall on Friday?

A     Yes, sir, I told Ira.

Q     Do you know exactly what you told Ira on Friday?

A     I told – he came by and he asked me why I wasn’t on the roof.  I said, “Because
I’ve already fell twice, and I’m going to stay down here and gather up material.  I
don’t want to go back on the roof today.”

Q     Okay.  Was that okay with him as far as you knew?

A     Yes.

Q     Did you have plenty to do on the ground to keep busy and be helpful to the
crew?

A     Yes, sir.

Q     And did you keep working the rest of that day?

A     Yes, I did.

Q     Do you know about what time you knocked off that day?

A     That was at 3:30.

Q     And was that the regular quitting time?

A     Yes, sir, it was.

Q     What did you do after you left work that day?
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A     I went home and I laid down.

Q     Why did you go home and lay down?

A     Because that’s about all I could do.

Q     Now, when you spoke to Ira on the 14th when you fell, did you report an injury
to him or just the fall?

A     I just reported an injury and that we might have to fill out an accident report.

Q     Okay.  Were you certain of the occurrence of an injury at that time?

A     I knew I had pain, but I didn’t know at what level it was.

Q     Okay.  You’ve had previous pain in that area, correct, in your trunk?

A     Just my hip.

Q     And how long have you had that hip pain?

A     It’s been way over 10 years.

Q     Is that a condition that comes and goes, or it is constant?

A     It’s pretty constant.  (Tr.11-17)

I found the claimant’s self-serving testimony to be extremely confusing, as

well as self-contradicting.  Although the claimant described his pre-existing

condition as a degenerative condition of the hip which did not require any surgery

or treatment, the medical evidence reflects that as early as February, 2009, the

claimant had been diagnosed with degenerative joint disease, possible traumatic

arthritis and possible avascular necrosis of the right hip.  Further, despite the

claimant’s assertion that he did not require any treatment for his pre-existing
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condition, the medical evidence reflects that the claimant had consistently been

prescribed hydrocodone for pain, and, in fact, the prescription refills reflect that the

claimant abused this narcotic medication by requesting and obtaining refills more

frequently than prescribed by his treating physicians.  On direct examination, the

claimant maintained that he would have passed a drug test if the test had been

administered on the date of the injury.  The claimant asserted that during 2005, he

got involved in church and was saved at which time he gave up all intoxicants and

any bad habits.  The claimant did not dispute the validity of a drug screen taken on

January 18, 2011, which was positive for both marijuana and the pain pill,

hydrocodone which he stated were given to him on the day following his injury by

his good friend, Bill Englehart, to help him cope with his pain.  (Tr.19-20, 28-29)

Again, I find the claimant’s self-serving testimony to lack credibility.  The

claimant’s employment was terminated following his positive drug test.  I feel

compelled to point out that the record further reflects that the claimant was first sent

for medical treatment on January 17, 2011, which was the date that the claimant

first reported his alleged injury at which time he was sent to St. Joseph’s Mercy

Clinic for a drug and alcohol test, as well as medical treatment and that after the

claimant was given paperwork necessary to file a workers’ compensation claim for

medical treatment including the drug screen, the claimant returned the paperwork

and left the facility.  (Jt. Ex. A, p.36)

On cross-examination, the claimant acknowledged that he had a prior
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workers’ compensation claim in 2002 which he failed to pursue and that he knew

how to file a workers’ compensation claim.  On further cross-examination, the

claimant admitted that he had right hip pain for more than ten (10) years and that

a doctor first recommended a hip replacement in 2009 which the claimant refused

because of medical costs.  The claimant admitted that although several witnesses

were identified as witnesses to the work-related incident, none were called to

corroborate the incident.  The claimant also admitted giving false and misleading

testimony during his discovery deposition identifying his corroborating witness,

which he subsequently provided, following a Motion to Compel.  Although the

claimant maintained that he did not have any contact information on Bill Englehart

at the time of his deposition on May 11, 2011, he provided contact information

concerning said individual to medical personnel on February 21, 2011.

Billy Englehart was called as a corroborating witness by the claimant.  Mr.

Englehart traveled from Council Bluffs, Iowa, to Little Rock, to testify on behalf of

the claimant.   Mr. Englehart is a close personal friend of the claimant.  His

recollection of events was extremely vague.  I did not find Mr. Englehart to be a

credible witness.

Ira Paul Culpepper was called as a witness by the respondents.  Mr.

Culpepper was the claimant’s immediate supervisor at the time of his alleged injury.

I found Mr. Culpepper to be a credible witness.  I feel compelled to point out that at

the time of the hearing, Mr. Culpepper was not an employee of Moses Mechanical,
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Inc., and, in my opinion, had no reason to contradict the claimant’s testimony

concerning the alleged report of any work-related incidents or injuries, if they had

indeed been reported as claimed.  Mr. Culpepper testified that the claimant did not

report any slip and fall and/or injuries to him until Monday, January 17, 2011, at

which time he called the office to have an accident report filled out.  In response to

questions from this Administrative Law Judge, Mr. Culpepper was asked whether

he questioned the claimant about the untimely reporting of the claim.  Mr.

Culpepper stated that the claimant responded that he did not report the incident

because he was not hurting at the time.  Mr. Culpepper also stated that the claimant

had a history of absenteeism, but was not terminated for absenteeism because the

employer was short on help at this  job project.  (Tr.65, 79-81)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
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specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In a workers’ compensation case, the claimant has the burden of proving, by

a preponderance of the evidence, that his claim is compensable, i.e., that his injury

was the result of an accident that arose in the course of his employment and that

it grew out of, or resulted from the employment.  Ringier American v. Combs, 41

Ark. App. 47, 849 S.W.2d 1 (1993); Carman v. Haworth, Inc., 74 Ark. App. 55, 455

S.W.3d 408 (2001.  Further, the claimant must prove a causal connection between

the work-related accident and the later disabling injury.  Bates v. Frost Logging

Company, 38 Ark. App. 36, 827 S.W.2d 664 (1992).  The claimant must sown a

causal relationship exists between his condition and his employment.  Harris Cattle

Company v. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).  

The claimant has simply failed to satisfy the requirements necessary to

establish compensability.  Even if a claimant slipped and fell at work, as belatedly

reported, there is no evidence of an injury confirmed by medical evidence supported

by objective findings.   The claimant’s subjective complaints, together with the

limited medical submitted, including an MRI which was unremarkable, fail to

establish an injury.  (Jt. Ex. A, pp.39, 45)  
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Further, the record reflects that the claimant’s physical problems, need for

treatment, and disability, if any, pre-existed any fall at work.  The claimant had

previously been diagnosed with significant degenerative joint disease, possible

arthritis, as well as possible avascular necrosis of the right hip.  The claimant had

been taking, and perhaps abusing, narcotic pain medication while working.  In my

opinion, it would require sheer speculation and conjecture to attribute the

claimant’s  complaints  to  a  slip  and  fall  at  work  rather than his pre-existing

condition.  A review of the medical evidence simply fails to establish either a new

injury or an aggravation of a pre-existing condition which can be shown by medical

evidence supported by objective findings.

Respondents also raise an intoxication defense.  Ark. Code Ann. §11-9-

102(4)(B)(iv) (Repl. 2002) provides:

“Compensable injury” does not include: ...

(a)     Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders.

(b)     The presence of alcohol, illegal drugs, or prescription drugs
used in contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of the physician’s orders.

The claimant does not dispute the validity of a post-injury drug screen which

revealed the presence of both the illegal drug, marijuana, as well as a prescription

narcotic, hydrocodone.  However, the claimant maintains that he ingested both the
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legal and illegal drug after January 14, 2011.  I did not find the claimant’s rebuttal

testimony to be credible.  First, despite the claimant’s testimony on direct that he

had not received any treatment of his pre-existing condition, the medical evidence

clearly refutes the claimant’s testimony.  The medical evidence indicates that the

claimant has taken narcotic medication on a regular basis since 2009, and, in fact,

has abused the use of prescription pain medications.  Further, the claimant initially

frustrated any efforts at obtaining a timely drug test by failing to report his injury in

a timely manner.  Even after reporting the injury, the claimant failed to submit the

paperwork necessary to complete the test after being sent to the St. Joseph’s Mercy

Clinic.  Suffice it to say that this entire claim turns on the credibility of the claimant.

I find that the claimant’s testimony lacks any credibility.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the
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doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he is entitled to workers’ compensation benefits.  Accordingly, the within claim is

hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


