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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                   CLAIM NO. F903778

EUGENIA GASH, 
EMPLOYEE CLAIMANT

ANCHOR DIE CAST, INC., 
EMPLOYER                                         RESPONDENT NO. 1

LIBERTY MUTUAL INSURANCE CO.,
INSURANCE CARRIER                                RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND          RESPONDENT NO. 2 

               OPINION FILED DECEMBER 7, 2011                     
      
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Harrison, Boone County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick” Spencer,
Attorney at Law, Mountain Home, Arkansas.  

Respondents no. 1 were represented by Mr. James A. Arnold II,
Attorney at Law, Fort Smith, Arkansas.

Respondent no. 2 was represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  Ms. King waived appearance at the
hearing. 

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 12,

2011, in Harrison Home, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on July 18, 2011.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective
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contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing.

The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed on or

about February 14, 2008.

3.  On the date of the alleged injury, the claimant earned

an average weekly wage of $322.00, which would entitle her to

temporary total disability compensation at a weekly rate of

$215.00, and temporary partial disability compensation at a

weekly rate of  $161.00.

4.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

5.  This claim has been controverted in its entirety. 

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1. Constitutional Issues (At the time of the hearing, the

claimant withdrew these issues).

2. Compensability of the alleged injuries the claimant

sustained to her back, spine, neck and shoulders, and the

claimant’s alleged resulting depression.

3. Claimant’s entitlement to reasonable and necessary
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medical treatment.

     The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire.  They are hereby

incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of October 12, 2011, and the documents

contained therein.  The Deposition of Dr. Kevin Jackson, which

was taken August 2, 2011, has also been made a part of the

record.  It has been marked as Respondents’ Exhibit No. 3, and is 

retained in the Commission’s file.

     The respondents filed a Post-hearing Brief with the

Commission on October 21, 2011.  This has been blue-backed and

marked as Commission’s Exhibit No. 2.        

The following witnesses testified at the hearing: the

claimant, Bessie Moore, Terry Barton, Gerald Henry, and Kathy

Robertson.

                           DISCUSSION

             The claimant gave testimony during the hearing.  At the

time of the hearing, the claimant was 32 years old.  She

completed the 10th grade, and received her GED in 2009.  The

claimant verified that she was an employee of Anchor Die Cast. 

The company produces aluminum fence parts.  The claimant worked

the 3:30 to midnight shift at the time of her alleged injury.

     She gave the following explanation of what happened on
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February 14, 2008:

A. Yeah.  One of my responsibilities was to bake off the
powder coat rack so they could use them the next day to
powder coat the fence parts for the colored fence parts. 
Well, you have to take the rails and put them where you can
roll the trolley out and you oil the wheels and load it up
and you push it in and you bake it off.  I think it lasts
for like three -- three and a half hours and when it gets
done, you have to put the rails back where they belong, pull
it out and unload it.  Well, on February 14th, it was icy
and everything and when I went to pull it out, my foot
slipped on the ice, and I fell and landed straight back on
my bottom.  And I had to kind of just kind of walk it off
for a while before I could unload the cart and everything.

Q. Did you experience immediate pain?

A. Yeah.

Q. Where was the pain located?

A. It just kind of shot up my spine.

Q. Okay.  

A. It just went from my tailbone up.

Q. And did you -- when you say walk it off, what did you -
- where did you walk it off?

A. Well, I went inside the plant where I wouldn’t slip on
ice again and just kind of slowly walked and sat down for a
minute and --

Q. Is there anyone else working that shift?

A. No.

     The claimant stated that just the rails alone that the

trolley comes out on weighs somewhere between 50 and 75 pounds a

piece.  She completed her shift, but maintains she was unable to

bake off as many powder coats racks as she usually would have. 

     She essentially testified that she told her supervisor,
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Gerald Henry, about her injury, the next day at the beginning of

her shift.  According to the claimant, Mr. Henry just kind of

laughed it off.  However, the claimant testified that he did ask

if she was hurt, and her response was, “... Well, not right now,

but it hurt like the dickens when it happened, and he said, well,

you’re young, you’ll get over.  And we just kind of left it at

that.”      

     The claimant testified that she asked if they needed to file

a workers’ comp claim, and his response was, “No, if you’re not

hurt now, then, not – shouldn’t be a problem.  The claimant

agreed that she had a concern about whether she would be fired

for having a worker’s comp injury.  She stated that she had heard

of people being fired for a lot less.  

     Following her alleged event, the claimant continued working

for the Anchor Die Cast.  In June, they put her on the day shift

in the bar coding area.  The claimant testified that she had

twinges and gradual pain, for which she took some Aleve and just

kind of worked through it.  However, she testified that it

gradually got worse, and finally, in September she asked the

doctor about it.  The claimant agreed that Dr. Jackson took her

off work at that point.  The claimant underwent an MRI of the

back.  

     She testified:

Q. And we’ve taken the deposition of that since.  Now, we
took the deposition of Dr. -- of the doctors.  You heard
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what Mr. Arnold said about you not saying anything about a
work-related injury; is that correct?

A. Yes.

Q. Why did you not say anything?

A. Because I didn’t want to be fired.  

Q. Tell us why you -- when you eventually told him about
the injury, is that when he got -- you got him to sign the
To Whom It May Concern thing saying it was related to the
work?  When did you tell him that you had injured it at
work, do you recall?

A. I believe it was after Anchor Die Cast had already
fired me.

Q. Okay.

A. It didn’t seem to hurt after that.

Q. Wouldn’t hurt your job after that?

A. Yeah.

     The claimant takes Oxycodone and Soma, but she denied being

on any anti-depressant medications.  She stated that she has good

days and bad days with regard to her back, and it is not getting

better.  According to the claimant, she has constant pain around

the bra strap and it goes around, not quite to the tailbone.  

     She verified that she began working for Anchor Die Cast in

2006, and worked until 2008 as a temp.  Her employment as a full-

time employee began in January of 2008.

     According to the claimant, from the time she hurt her back

in February of 2008, until when she last worked on September

10th, she mentioned her injury to a couple of people, but they



7

thought it was due to standing on the concrete floors.  The

claimant essentially testified that she mentioned her back

problems to Teresa Wheeler, her immediate supervisor.  However,

upon further questioning, the claimant could not recall if she

talked to anyone else about the incident.

     She verified that she is asking the Commission to find that

she had an injury to her spine.  In addition to this, the

claimant is requesting that her depression be found to be

compensable.  According to the claimant, she suffered from

depression for a period of time, and still has it.  The claimant

testified that there were some days she would suddenly break down

crying for no reason.  She maintains that she needs a family

doctor to take care of her depression.

     Under cross examination, the claimant admitted she had

problems with her back before she ever started working for Anchor

Die Cast.  The claimant had an episode wherein she was

hospitalized at Children’s Hospital in Little Rock, when she was

15 years old.  The claimant stated that she sustained a pinched

nerve.  She testified that she was paralyzed from the waist down

for a period of time.  The claimant testified that about nine

weeks following this episode, the pinched nerve “just slipped

out” as her mom helped her to the restroom.  

     Regarding other treatment for her back, the claimant

testified:
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Q. Okay.  You had some other treatment for back problems
periodically every once in a while in 2002, 2003, including
a motor vehicle accident when you wound up at the emergency
room complaining of back problems.

A. I do not remember.  Sorry.

Q. Did you look at the emergency room records that have
been submitted into evidence here about that motor vehicle
accident?

A. I glanced over everything, but I -- my memory is not
very good.

Q. Do you remember a motor vehicle accident at all where
you wound up at the North Arkansas Regional Medicine Center
emergency room in April of ‘03?

A. I remember wrecking my van one year, but I’m not sure
of the year.

Q. And you don’t remember what kind of physical problems
you related to that motor vehicle accident?

A. No, I do not.

     She agreed that when she reported her injury the next day to

her supervisor, Gerald Henry, at that time, she was not

experiencing any pain.  The claimant also agreed that the pain

she had from this incident, seemed to gradually get better within

a little over two hours.

     Under further cross examination, the claimant testified:

Q. Okay.  But you did get -- it’s your testimony that you
told Gerald Henry you slipped and fell on ice at work at
Anchor Die Cast.  That’s your testimony.

A. Yes.

Q. Okay.  Then you did not tell anybody else in management
at Anchor Die Cast about this slip-and-fall incident?

A. I don’t believe so.  I don’t believe I seen any of
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them.

Q. But I’m not talking about just there that day or even
the next couple of days.  I’m talking about ever.  

A. I can’t remember.

     She admitted that she had some extensive dental work done

after February of 2008, while working for Anchor Die Cast.  The

claimant testified that she had all of teeth pulled during this

period of time, which was during the summer of 2008.  She agreed

that she told the people at Anchor Die Cast that she was having

dental problems and that was the reason she was missing work. 

According to the claimant, her jaw became infected.  During the

summer of 2008, the claimant treated with Dr. Jackson or Ruth

Meyer, his physician assistant.

     The claimant admitted that she was aware that Dr. Jackson

stated in his deposition that the claimant did not mention

anything about any kind of back problems during the summer of

2008.  She verified that this was correct.  The claimant

testified that she summed her back problems up as being related

to her standing on concrete for eight hours a day. 

     She explained:

Q. You thought -- you thought your back problems in the
summer of 2008 were from standing on the concrete.

A. That’s what I assumed, yes.

Q. You did not relate it back to a slip-and-fall incident
in February of ‘08.
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A. I didn’t think about it.

Q. You -- did you tell Dr. Jackson you slipped and fell at
work ever?  

A. I think I did after I was fired in 2009.

Q.   Okay.  I understand from your deposition testimony and
from your testimony here that one of the reasons you didn’t
tell anybody is you were afraid you’d be fired.

A. Yes.

Q. Okay.  So you were terminated because you hadn’t worked
in six months in March of 2009, correct?

A. Yes.

Q. So any concern you had about whether or not you were
going to get fired if you reported your back problems as
being work related, that ended when you were terminated for
being gone six months, correct?  So after that, after March
of 2009, there should have been no reason that you would not
have told Dr. Jackson or anybody else that your back
problems started at work.

A.   Except for the long-term disability through work.

Q. Okay.  There was no reason after your termination not
to tell Dr. Jackson that all of these back problems were due
to slipping and falling on ice at work in February of ‘08,
correct?

A. I guess so.

     Upon being questioned as to why she did not tell Dr. Jackson

about her slipping and falling at work after her termination in

March of 2009, since she continued to see him for two years, she

responded, “I thought I had.”

     The claimant verified that she filled out both short and

long-term disability forms at Anchor Die Cast.  However, she

explained that Kathy Chambers(-Robertson) helped her with these
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forms. 

     Under further cross examination, the claimant stated:

Q. Okay.  Let’s talk about that.  Your short and long-term
disability forms which are in the record reflect that this
is not a work-related injury.  Do you recognize that?

A. She checked that box.  I did not know what to put.

Q. It’s your testimony under oath here today that Kathy
Chambers filed out your disability forms?

A. I filled them out but the question of how the injury or
illness occurred, I left unchecked.

Q. So you didn’t check it at all.

A. No.

Q. Okay.  Now, is this in the short-term disability form
or the long-term disability form?

A. I’m not sure.  I know it says Unum at the top.  I think
that’s the long-term disability form.

Q. Okay.  Well, who filled out the short-term disability
form?

A. I don’t even remember the short-term disability form to
tell you the truth.  I’m sorry.

     The claimant admitted she went to see Dr. Jackson in

September of 2008 because she was having abdominal pain.  She

maintains that this visit was mostly about the abdomen, but there

was pain in her back.  The claimant verified that Dr. Jackson

referred her to a neurosurgeon (Dr. Ceola), in Springfield.  She

admitted that she did not tell Dr. Ceola that her back problem

was related to her work until sometime in May of 2009.  The

claimant verified that she had seen Dr. Ceola for six months and
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had never mentioned that this (back condition) was work-related.  

     She testified:

Q.   Did you tell any of the other doctors you saw at any
point that this was work-related up until you first told Dr.
Ceola in May of 2009, 15 or 16 months after it allegedly
occurred?

A.   I don’t remember.

     Regarding her having reported the incident to Mr. Henry:

Q.   You’ve indicated here that you told Gerald Henry the
next day, it would have been the afternoon of the next day,
correct?

A. Yes.

Q. Because you didn’t come in until 3:30.

A. Yes.

Q. So it was what time of day when you told Gerald?

A. I believe I got there about 3:00.

Q. Three o’clock in the afternoon?

A. Yes.

Q. Why would you have told me in your deposition that you
reported this to Gerald the next morning?

A. Well, to me, that was the next morning.  I slept
through the day.  I’m sorry.

Q. But if I’m understanding your testimony here today, it
-- you didn’t just tell Gerald that you’d slipped and
fallen, but there was a discussion about whether or not
there needed to be a workers’ compensation claim filed?

A.   At one point, I did ask him if we needed to file
something, an incident report or something.

Q. When was that?

A.   I believe it was at that time, but I can’t remember.



13

Q. Okay.  But this was not simply a conversation about,
oh, I slipped and fell, tell everybody to watch out?

A.   Well, no, the ice had partially thawed during the day
while I was sleeping.

Q.   Okay.  But you not only told him you’d slipped and
fell, you told him, well, I’m not hurting right now, but
there was a discussion about whether or not to file a
workers’ compensation claim.  

A.   I wouldn’t call it a conversation, no, I don’t -- I
only talked to him for like two or three minutes.

Q. Why did you report this to Gerald?

A.   I thought you’re supposed to report all accidents.

     The claimant testified that she previously reported it to

Mr. Henry when she had a couple of minor burns on her arms from

touching the hot metal.  However, she further testified that they

never filled out a report on any of her injuries.  

     She did not recall talking to Mr. Henry after February of

2008 about having back problems.  The claimant did recall having

her deposition taken.  She testified:

Q. Do you recall that when I took your deposition, you
said, yeah, I think I mentioned back problems to Gerald a
couple of more times?

A. Like I said, my memory is not that great.  I cannot
remember a lot of things that I used to remember.

     Bessie Moore was called as a witness on behalf of the

claimant. She is the claimant’s sister.  Ms. Moore agreed that

during the last 20 years, she has been around her sister almost

daily.  

     Ms. Moore testified:
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Q. And I want you to first of all tell us, if you will,
what you know about your sister’s back problems or spine
problems or anything of that sort prior to her injury at
Anchor Die Cast.  Do you know anything about any motor
vehicle accidents or injuries or anything of that sort?

A. No, sir.

Q. Did you know she had a van and I guess her brother or
something back in 2003, she had an injury?  Did you know
anything about that?

A. I’m not for sure on the medical issues.

Q. Okay.

A. I do know that she was in a wreck with my brother, yes.

Q. Did she have any residual problems that you recall?

A. I’m not for sure.

Q. Did she ever go to doctors that you know of for her
back with regard to that injury?

A.   No.  Like I said, I don’t know anything about the
medical.

     She denied having observed in the claimant any kind of

symptoms of limping, or any indication that she was having back

problems before February 14th.  Ms. Moore testified that the

claimant has always been a hard worker.  They cut firewood and

hauled logs for their dad.  Ms. Moore stated that their father

was a timberjack, as they called him.  

    Ms. Moore testified that prior to the incident, the claimant

was happy and energetic.  However, she maintains that now the

claimant has to be on pain medication, and is depressed. 

According to Ms. Moore, previously the claimant was never
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depressed.  She stated that the claimant is not the same person

she grew up with and it upsets her very much.  Ms. Moore agreed

that from her observation, the claimant has been in a lot of pain

since she hurt herself. However, Ms. Moore admitted that lately,

she does not see the claimant very often, but she sees her at

least once a month.   

     Terry Barton was called as a witness on behalf of the

claimant.  He has known the claimant since 1998.  Mr. Barton has

been with the claimant and seen her condition since the alleged

incident of February 14th of 2008.  He testified that the

claimant’s pain has continued to worsen since her injury. 

    Under cross examination, Mr. Barton testified that he took

the claimant to the doctor some two days after her fall.  Mr.

Barton testified:

Q. So when this -- when she fell and slipped on the ice
and told you she’d slipped and hurt herself, she was in bad
pain from that point to today.  Is that your testimony?

A.   Yeah, it is.

Q. Okay.  So, I mean, this wasn’t any little minor thing
where there was a gradual worsening of anything.  This
accident happened and, boy, she’s been -- she’s been out of
commission ever since; is that right?

A. Sir, she can’t do nothing like she used to.

Q. Okay.

                             *****

Q. ... And so two days after she told you about this, you
took her to the doctor and -- for her back and her back
complaints and she’s been treated by doctors ever since?
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A.   Yes, sir.

    Gerald Henry was called on behalf of the respondents.  He 

has worked for Anchor Die Cast approximately 14 years.  In

February of 2008, he worked for Anchor Die Cast as maintenance

supervisor.  He has held this position for about a year.  As of

the date of the hearing, Mr. Henry continued to work in this same 

position.  His general work hours are from 7:00 until 3:30.  He

worked these same hours back in 2008.  Mr. Henry verified that he

was the claimant’s supervisor in 2008.  

     With respect to the claimant’s alleged injury:

Q. In February of 2008, did she report to you a slip-and-
fall incident at work?

A. To the best of my knowledge, no.

Q. Okay.  If that had happened, what would you have done?

A. I would have took her to HR and you have to fill out a
report on it.  I would have to fill out the report.

Q. Okay.  Now, what would have been your process if she
had told you that she slipped and fell, but wasn’t hurting
at the time?

A. She’d still had to been took to HR and filled out a
report.

Q. So whether she claims any physical injury or not.

A. Yeah.  You still have to fill out a report, yes.

Q. Did you do that in February of 2008 with regard to
Eugenia Gash?

A. No.

Q. Did she at any point tell you that she had slipped and
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fallen and hurt herself at work?

A. Not to my knowledge, no.

Q. Okay.  How long after February of ‘08 did she continue
to be someone who you had supervision over?

A. Well, shortly after that, we put an alarm system in and
they moved her to another department.

Q. Do you know how long that was or about when that was?

A. Six months maybe.  I don’t know, approximately.

Q. Okay.  At any point during that period of time that she
continued under your supervision, did she report to you any
type of back problems?

A. No.

     He admitted that he was aware of the claimant having other

medical issues relating to her gums or teeth.  She had an

infection or something.  Mr. Henry specifically denied having

ever heard anything about any back problems.

     Under cross examination, Mr. Henry verified that the

claimant was always a good worker for the plant.  He agreed that

as far as he knew she was honest in all of his dealings with her. 

Mr. Henry essentially testified that he did not learn of the

claimant’s alleged back injury until about a year ago, after

being contacted by respondents’ attorney.  

     Kathleen Roberson [sic] testified on behalf of the

respondents.  As of the date of the hearing, Ms. Robertson worked

for the respondent-employer as the safety manager and HR

representative.  Back in 2008, she performed these same duties
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for Anchor Die Cast.  

     Regarding the completion of the claimant’s disability forms,

Ms. Robertson testified:

Q. Okay.  Tell us what involvement you had in the
completion of any forms regarding Ms. Gash’s short or long-
term disability benefits?

A. The forms, either short-term or long-term, is filled
out between her and her physician.  All I do is fax them in.

Q. Do you recall assisting Ms. Gash in any way in the
completion of either of these forms?

A. No. 

Q. Okay.  You heard her testimony here today that you had
checked some box or boxes on one or the other of these
forms.

                              *****

Q. ... Did you make any mark of any kind at any time on
any short or long-term disability claim form for Eugenia
Gash?

A. No.

     Ms. Robertson essentially testified that the claimant was

off work for six months, from September 2008, until March of 2009

due to her teeth.  During this that period of time, she did not

receive any information about any work-related problem involving

the claimant.  According to Ms. Robertson, the claimant’s

employment ended in March of 2009.

     Specifically, she testified:

Q. Okay.  After she went on long-term disability, when did
you find out that she was claiming her problems were due to
an accident at work?
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A. Never.

Q. When I contacted you after she filed this claim?

A. Yes.

     Ms. Robertson denied that the claimant ever filled out an

accident report for a February of 2008 back problem. She agreed

that Gerald Henry is maintenance supervisor for the respondent-

employer.  According to Mr. Robertson, the supervisors and

employees are required to complete accident reports and turn them

over to her. She denied being aware of any accident reports

involving the claimant’s back or anything else.

     She admitted to knowing Tullis Lee Burkes, one of the

supervisors mentioned by the claimant.  Ms. Robertson testified

that he no longer works for the company and may now be deceased. 

According to her, Mr. Burkes has not worked for the company in

quite sometime.  She also testified that Theresa Wheeler is no

longer an employee at the company.  Ms. Robertson has no way of

getting in touch with either one of these former employees.  

     Under cross examination, Ms. Robertson agreed that the

claimant filed her claim within two years as required by law. 

She denied that she was aware of any forms completed by the

claimant relating to any burns.                 

     Upon further cross examination, Ms. Robertson testified

regarding the disability forms:

Q. Now, as the person in charge of HR, is it not your
responsibility to give the forms to the employees for long



20

term and short term?

A. Yes.

Q. Well, you said something about your [sic] had nothing
to do with either the long term or short term -- or the long
term forms.  Do you want to retract that statement?

A. I do not fill out the forms.  That is what I stated. 

Q. Are you saying --

A. I give the forms to them or how would they ever receive
them?

Q. And then they give them back to you, do they not?

A. Yes.  And I stated, I fax them in.

Q. And then you fax them in.

A. Yes.

Q. Does anyone else have access to those forms other than
you after she brings them in?

A. No.

Q. So if there’s a checkmark on there, if it would have
been done, it could have only been done by you.

A. No.

Q. No, I’m just saying if it would have been done when it
was in your possession, it would not have been anyone else
to be able -- could have been able to slip in and put a mark
there.

A. No.  My office is locked.

Q. So it would have had to be -- if it were done, and I
realize you say it wasn’t, but if it were checked, it would
have had to be checked by you and no one else.

A. I think that’s misleading because she could check it
when she brought the papers in to me.

Q. Well, I don’t know if -- I’ll try to rephrase the
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statement -- the question so that you can make the statement
and help me understand.  I’m just trying to say was there
anyone else that has any access to those papers after she
brings them in to make any marks on them other than you?

A. No.

Q. Okay.  Now, you have indicated that you did not check
that it was not work-related; is that correct?

A. I do not touch those forms other than fax them.  That’s
correct.

     The claimant’s deposition was taken on December 18, 2009. 

She testified that she has worked fast food, at Tyson Foods, and

Wabash Wood Products.  

     She worked for Pace Industries and had a worked-related

injury to her right shoulder.  According to the claimant, while

changing a die in one of the die cast machines, a coworker let go

of the chain on her chain hoist without warning her, and it

jerked her right arm up.  The claimant testified that she

sustained a pulled muscle in her right shoulder, and pinched a

nerve.  The claimant received some treatment for this injury,

which included physical therapy treatment.  She missed only three

days of work due to his injury.       

      The claimant did not recall any kind of prior evaluation or

treatment for any kind of problems involving her back or neck

prior to going to work for Anchor Die Cast.  However, she did

admit to an incident wherein her mother pulled/jerked her out of

the way of a falling tree her dad had cut.  The claimant

testified that she had a pinched nerve about halfway through her
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back.  As a result, she was transported to Children’s Hospital. 

According to the claimant, she was paralyzed from the waist down

for about nine weeks.  However, the claimant essentially

testified that this problem resolved on its own as her mother

went to help her to the bathroom.

     Under further examination, the claimant gave a description

of her alleged accident of February 14, 2008.  She agreed she was

alone when her accident occurred.  The claimant testified that

she reported the matter to her supervisor, Gerald Henry, the next

morning when he arrived for work.  She next testified that she

told Mr. Henry about her fall the next night when she came in for

her shift.  The claimant also testified that told a coworker

named Lee, about her fall, but did not go into any detail with

him.

     According to the claimant, sometime later, she discussed her

fall with Theresa Wheeler, who was her lead person.  The claimant

maintains that after reporting the incident to Mr. Henry, she

mentioned at least once to him that her back was sore, but she

believes she may have mentioned it two or three times.  However,

the claimant admitted that when she mentioned her back to Mr.

Henry, she did not relate it to the incident wherein she slipped

on the ice and fell.                                

     She admitted that Dr. Jackson was the first doctor she saw

after her alleged work incident in February of 2008.  The
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claimant testified:

Q.    When you saw Doctor Jackson in September, did you tell
him that you felt your back problem was due to this incident 
at work in February?

A.    I told him I had slipped on the ice and fell and
landed on my bottom and that my back was hurting me.  And he
ordered an MRI.  

Q.    Okay.  Well, did you tell him that that had happened
at work?

A.    I didn’t really think to, no.

     The claimant testified that the first time she missed work

due to her back was September 10th, when he (Dr. Jackson) put her

off work.   

     The deposition of Dr. Kevin Jackson was taken on August 2,

2011.  He is a family physician and has a practice in Harrison. 

Dr. Jackson agreed that prior to April 21, 2008, the claimant had

not had any contact with him or anyone else in his clinic for any

reason.  Dr. Jackson agreed that after the claimant missed her

April 21, 2008 appointment, she came in to see him on April 25,

2008.  

     After having reviewed the claimant’s medical record of April

25, 2008, Dr. Jackson agreed that this record reflects the

documented history that she gave him.  He agreed that the

claimant’s chief complaint was swelling of the ankles, toes and

lower legs.  Dr. Jackson agreed that there was no history of any

injury of any kind.  He prescribed a trial Lasix to address the

edema, after having performed an ultrasound of the leg to rule
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out a blood clot.  Therefore, the claimant was instructed to

return for a follow-up visit if her edema had not improved.  

     The claimant did not return to Dr. Jackson’s clinic until

June 17, 2008.  At that time, the claimant saw Dr. Jackson’s

physician assistant, Ms. Meyer.  During this visit, the claimant

complained of nausea and swelling of her ankles.  After reviewing

this report, Dr. Jackson agreed that he did not see any

indication of any type of accident or injury of any kind noted in

Ms. Meyer’s report of June 17, 2008.  However, the claimant did

report some dental problems, for which Ms. Meyer referred her to

a dentist.

     On June 24, 2008, the claimant had a follow-up visit with

Ms. Meyer.  Dr. Jackson agreed that the claimant made no mention

of any back problems, but she complained of some shocking type

pain in her legs, which could possibly be related to a back

disorder.  However, he agreed that there was no mention of any

kind of injury or accident, whether related to those complaints

or otherwise.  

     Dr. Jackson saw the claimant on September 9, 2008, for a

follow-up visit.  At that time, the claimant complained of her

left foot swelling, chest pain, and endometriosis.  There was no

mention of any back problems at this time.  The claimant denied

any injury to her foot at that time.  She requested an off work

slip while she underwent some stress testing on her heart.        
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     The claimant saw Dr. Jackson on September 25, 2008, after

having undergone a cardiac work-up and gynecologist visit.  At

that point, the claimant complained of some lower back pain, and

noted pain radiating down her legs.  As a result, the claimant

was scheduled for an MRI of the lumbar spine.  The claimant

underwent an MRI of the lumbar spine on September 26, 2008. 

     She returned to the clinic on October 8th, to discuss the

result of the MRI.  Dr. Jackson started the claimant on Lyrica.

to help with the nerve pain, neuropathy, and back pain.  He also

prescribed some Darvocet and later switched her to Tramadol

because of the nausea.  Based on the results of the MRI,

arrangements were made for the claimant to see a neurosurgeon in

Springfield, Dr. Ceola.  Dr. Jackson agreed that during this

visit, there was no mention of any accident or injury of any

kind.       

     Dr. Jackson next saw the claimant on November 21, 2008.  The

claimant noted that the Lyrica did not seem to be helping with

the pain like it had in the past.  He agreed that when he saw the

claimant on December 8, 2008, there was no mention to him of any

type of accident or injury of any kind.  Dr. Jackson next saw the

claimant on January 20, 2009.  He denied that the claimant

specifically mentioned her back complaint had been caused by any

accident or injury.  However, she was still under the continued

treatment of Dr. Ceola for back complaints.  The claimant
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continued to treat with Dr. Jackson, with no mention of any

accident or injury having precipitated any of her back problems.

     He agreed that the claimant presented him with a disability

form on March 27, 2009, which he completed.  Dr. Jackson agreed

that with respect to the question whether, “Is the disability is

related to the patient’s employment,” he checked “no.” He agreed

that this was true and correct according to the information that

was available to him in March of 2009.  Dr. Jackson specifically

agreed that up to that point, the claimant had given him no

history of any accident or injury of any kind, whether work

related or not.      

     Dr. Jackson essentially agreed that the letter of August 1,

2010, wherein he opined the claimant’s injury was work-related

was prepared by the claimant’s attorney.  He agreed that the

claimant never made any report to him of any shoulder or neck

complaint. He agreed that this report of August 1, 2009, is

incorrect wherein he mentions the medical treatment he provided

the claimant for neck and shoulder problems because he did not

provide treatment for these areas of the body.  Dr. Jackson

basically agreed that before he received this form letter from

the claimant’s attorney, the claimant had not told him anything

about a fall on ice on February 14, 2008.  He admitted that he

did not recall the claimant ever telling him about an incident of

slipping and falling on ice on February 14, 2008.
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     On cross examination, Dr. Jackson agreed that the incident

described by the claimant in her history given, is more likely

than not the major reason for her need for treatment. He further

agreed, that an accident of the nature described by the claimant

could cause a new injury or exacerbate an old injury.

     However, under redirect examination, Dr. Jackson admitted

that the prior motor vehicle accident that the claimant was

involved in, wherein she was diagnosed with both a cervical and

lumbar strain, is the type of incident which could have caused

the type of problems that the claimant is now complaining of. 

Dr. Jackson also agreed that the incident of slipping and falling

on the ice which was reported to him is only one of many possible

causes of her various complaints and problems.

     A review of the medical evidence of record demonstrates that 

the claimant sought treatment from Arkansas Children’s Hospital

Emergency Department, on March 14, 1995.  At that time, the

claimant complained of hip pain, pain of the legs, and numbness

of the legs.  

     On February 12, 2001, the claimant treated with Dr. Cathy

Carey.  She complained of pelvic and low back pain.

     The claimant sought treatment from Dr. Kevin Jackson on

April 25, 2008, due to several weeks of lower extremity edema.  

     The record demonstrates that on April 28, 2003, the claimant

sought treatment from emergency treatment from North Arkansas
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Medical Center due to motor vehicle accident the previous day. 

She complained of neck and back pain.  The claimant was assessed

with a cervical and lumbar spine strain.

     On June 24, 2008, the claimant saw Dr. Jackson’s physician

assistant, Ruth Meyer.  At that time, the claimant reported a

prior history of depression.  She complained of shocking type

pain in the legs and jerking in her legs.  

     Dr. Jackson saw the claimant on September 9, 2008 due to

chief complaint of left foot swelling, chest pain, and

endometriosis.  No injury was noted.      

     On September 25, 2008, the claimant complained to Dr.

Jackson of low back pain, which radiated down her legs.  Dr.

Jackson ordered an MRI of the lumbar spine.

     An MRI of the lumbar spine was performed on September 26,

2008, with the following opinion:

Lower thoracic and upper lumbar degenerative disc disease. 
There is shallow posterior disc protrusion at L1-2 but there
is no evidence of disc herniation.

     The claimant returned to Dr. Jackson for a follow-up visit

on October 8, 2008.  Based on the result of the MRI of the lumbar

spine revealing disc problem at T-11-T-12, arrangements were made

for the claimant to see a neurosurgeon. 

     On November 14, 2008, the claimant underwent evaluation at

Springfield Neurological & Spine Institute due a chief complaint

of low back pain, under the care of Dr. Wade Ceola.  The claimant
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denied a specific incident or injury. 

      The claimant continued to treat with Dr. Jackson. On

February 19, 2008, the claimant returned to Dr. Ceola for a

follow-up visit.  She reported that her back pain was worse as

well as in her left leg.  

      In an attending physician’s statement dated March 27, 2009,

Dr. Jackson stated that the claimant was unable to work beginning

September 9, 2008.  However, Dr. Jackson specifically stated that

the claimant’s disability was not related to her employment.

      The claimant underwent an epidural steroid injection on May

1, 2009. 

     Dr. Ceola saw the claimant for a follow-up visit on May 15,

2009.  He noted that the claimant had completed three injection

with no relief of her symptoms.  Dr. Ceola wrote, in relevant

part:

She initially reported no accident or injury, however she
states she said this to avoid being fired for filing a work
comp claim.  She now states that the injury occurred
2/14/08.  She reports she was on the night watchman shift. 
She reports she was pulling out a trolley full of powder
coat racks.  She states that night there was ice on the
ground outside where she was working and her feet slipped
out from under her.  She reports she landed on her buttocks. 
She states she told her supervisor the next day, however no
accident report was filed.

     On August 1, 2010, Dr. Jackson signed a letter that had been

drafted by the claimant’s attorney, which stated:

Eugenia Gash is a patient of mine.  It is my belief within a
reasonable degree of medical certainty (50% or greater) that
the medical treatment which I have provided to Eugenia’s
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back, neck and shoulders is due to injuries she sustained
when she fell on ice on February 14, 2008.

As a result of said injuries, she has been unable to work
since September 10, 2008 and is permanently and totally
disabled from any substantial full time employment.

                         ADJUDICATION

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  

     The instant claimant contends that she sustained a

compensable injury to her back, spine, neck and shoulders as a

result of a slip and fall incident, while working for the

respondent-employer on February 14, 2008.  She also alleges that

she suffers from depression as a result of her compensable

injuries.       

     However, the preponderance of the evidence demonstrates that

the claimant failed to prove by a preponderance of the credible

evidence that she sustained a compensable injury to her back,
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spine, or shoulders, arising out of and in the course of her

employment with the respondent-employer, on February 14, 2008.  

     Specifically, after having observed the claimant’s demeanor 

at that hearing, and when comparing her testimony with the

evidence of record as a whole, I find that the claimant was not a

credible witness.

     In this regard, during the hearing, the claimant testified 

that on February 14, 2008, she slipped and fell on ice while

pulling a trolley, which is a powder coat rack.  At the time of

her alleged incident, the claimant worked solo as a night

watchman.  There were no witnesses to this alleged incident. 

     Her testimony demonstrates that she reported the incident to

her supervisor, Gerald Henry, during her next shift.  However,

Mr. Henry credibly denied that the claimant ever reported any

slip-and-fall incident at work to him.  

     In addition, Ms. Robertson credibly denied the claimant ever

having reported any accident involving her back or anything else. 

In fact, the evidence demonstrates that there is no documented

record of the claimant having ever reported any type of injury to

management.        

     The claimant gave inconsistent statements as to how many

times she reported her injury to Mr. Henry.  Under cross

examination, the claimant did not recall talking to Mr. Henry

about her back anytime after February of 2008.  However, the
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claimant’s deposition testimony demonstrates that she mentioned

her back problems to Mr. Henry a couple or more times.

     Initially on direct examination, the claimant testified that

in addition to Mr. Henry, she mentioned her back problems to a

couple of people, but they thought her problems resulted from

standing on the concrete floors.  However, next her testimony

demonstrates that she only mentioned her injury to Theresa

Wheeler (who later became her immediate supervisor), and she

could not recall if she spoke to anyone else about the incident. 

     Nonetheless, under cross examination, the claimant was

unable to recall whether she told anybody else in management

about her injury other than Mr. Henry.            

     The medical evidence shows that following her alleged

accident of February 14, 2008, the claimant did not seek any

medical treatment until April of 2008.  At that point, the

claimant began treating with Dr. Jackson due to various ailments,

which were unrelated to her alleged work incident of February 14,

2008.   

     The claimant did not make any medically documented complaint

of any back problems until September 25, 2008.  At which point,

she reported low back pain and other related symptoms to Dr.

Jackson.  This first report of back problems did not occur until

some six months after her alleged incident of February 14, 2008. 

Although the claimant testified that she told Dr. Jackson she
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injured her back at work after being fired, Dr. Jackson’s

deposition testimony demonstrates that during his entire course

of treatment of the claimant, she never told him anything about a

fall on ice on February 14, 2008.  Dr. Jackson’s testimony is

corroborated by his clinical notes.  Hence, the evidence

demonstrates that the claimant never made any medically

documented complaint to Dr. Jackson of a work related injury

during his course of treating her.        

     Subsequently, Dr. Jackson referred the claimant to Dr.

Ceola, a neurosurgeon, after she had undergone an MRI of the

lumbar spine.  The evidence shows that the claimant began

treating with Dr. Ceola on November 14, 2008, due to a chief

complaint of low back pain.  At that time, Dr. Ceola specifically

stated in his medical note that the claimant denied a specific

incident injury.  It was not until May 15, 2009, that the

claimant reported to Dr. Ceola an injury at work.  This was some

15 months following her alleged incident of February 14, 2008,

and some six months after she had began treating with him.  

     On March 27, 2009, Dr. Jackson completed a disability form

stating that the claimant was unable to work.  However, he noted

in this form that the claimant’s disability was not related to

her employment.  During his deposition, Dr. Jackson stated that   

this statement was true and correct according to the information

available to him at that time.  
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     Although the claimant’s testimony demonstrates that her pain

subsided after a couple of hours, and gradually grew worse in the

days to follow.  The claimant’s boyfriend, Mr. Barton essentially

testified that after her alleged work incident, “she was in bad

pain from that point to the date of the hearing.”  Mr. Barton

specifically testified that some two days later he took the

claimant to the doctor for her back.  However, considering that

no medical report has been presented demonstrating the same, and

based on the claimant’s own testimony of gradual pain, I find Mr.

Barton was not a credible witness.               

     The record also demonstrates that the claimant suffered from

prior back problems which predated her employment with the

respondent-employer.  Here, the evidence demonstrates that the

claimant was involved in a motor vehicle accident in April of

2003.  As a result of this incident, the claimant sought

emergency treatment, and was assessed with a lumbar and cervical

spine strain. 

     Considering the conflicting and inconsistent statements made

by the claimant and Mr. Barton, that she did not make a medically

documented complaint of an injury at work until May of 2009(some

15 months after the alleged incident), that she never reported a

work-injury to Dr. Jackson or management, and due to all of the

other foregoing reasons, I am persuaded that it would require an

impermissible degree of speculation and conjecture to conclude
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that the claimant’s current complaints are related her work

activities of February 14, 2008.  Conjecture and speculation,

even if plausible, cannot take the place of proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W. 2d 155

(1979). 

     In sum, based on my review of the evidence, the claimant has

failed to prove by a preponderance of the credible evidence that

she sustained any compensable injury, while in the course and

scope of her employment with the respondent-employer during her

work activities of February 14, 2008.  Specifically, the claimant

has failed to establish a causal connection among her current

complaints of problems with her back, spine, neck, shoulders, and

depressive symptoms, with her work activities.  Hence, the

claimant failed to prove by a preponderance of the evidence all

of the statutory elements of compensability, for a compensable

injury on February 14, 2008. 

     Having found that the claimant failed to prove by a 

preponderance of the evidence that she suffered a compensable  

injury, the issue of reasonable and necessary medical treatment

is rendered moot and has not been addressed. Accordingly, this

claim for a compensable injury of February 14, 2008, is

respectfully denied and dismissed. 

     While I realize that Dr. Jackson opined on August 1, 2010,

that the treatment he provided for the claimant’s back, neck and
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shoulders is due to injuries she sustained on February 14, 2008,

little weight has been attached to this opinion since his

deposition testimony demonstrates that this was a form letter

from the claimant’s attorney that he signed in the course of his

practice, that claimant had not previously reported a work injury

to him, and because he acknowledged that he had not treated the

claimant for any neck or shoulder problems.    

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed on or 
         about February 14, 2008.

3.  On the date of the alleged injury, the claimant earned   
         an average weekly wage of $322.00, which would entitle   
         her to temporary total disability compensation at a      
         weekly rate of $215.00, and temporary partial disability 
         compensation at a weekly rate of  $161.00.

4.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.

5.  This claim has been controverted in its entirety. 

6.  The claimant failed to prove by a preponderance of the   
    credible evidence that she sustained a compensable       
    injury during and in the course of her employment with   
    the respondent-employer on February 14, 2008.  

                             ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.
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     IT IS SO ORDERED.
        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge

    


