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STATEMENT OF THE CASE

A hearing was conducted on September 23, 2011 to determine whether the

claimant was entitled to additional workers’ compensation benefits.  

A prehearing conference was conducted in these claims on August 24, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order, subject to an additional stipulation

concerning the claimant’s average weekly wage at the time of each claim.  A copy

of the Prehearing Order was introduced as “Commission’s Exhibit 1" and made a

part of the record without objection.

It was stipulated that the employment relationship existed at all relevant
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times, including both April 5, 2010, as well as September 3, 2010 and continuing

through the present; that respondents accepted a compensable injury to the

claimant’s low back as the result of a specific incident identifiable in time and place

of occurrence on April 5, 2010, which was treated as a medical only claim; that a

subsequent claim for medical treatment was reported as a new injury on September

3, 2010, which was controverted in its entirety; and that respondents have

controverted additional medical treatment for both claims.  During the September

23, 2011 hearing, the parties stipulated that the claimant’s average weekly wage

on April 5, 2010 was $324.74 and that on September 3, 2010, the average weekly

wage was $376.11.  

By agreement of the parties, the primary issue for determination concerned

compensability.  More specifically, the issue was whether the claimant’s physical

problems and need for medical treatment beginning September 3, 2010, were

causally related to either the admitted April 5, 2010 injury or a new work-related

incident on September 3, 2010.  If answered affirmatively, the claimant’s entitlement

to associated benefits must be addressed.

Claimant contended, in summary, that she sustained either a recurrence of

her April 5, 2010 injury, following a work-related incident on or about September 3,

2010, or alternatively, that she sustained an aggravation or new injury on

September 3, 2010; that respondents should be held responsible for all outstanding

medical treatment, together with continued reasonably necessary medical
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treatment, while reserving future entitlements.

The respondents specifically denied that the claimant sustained a new injury

to her low back on September 3, 2010, while maintaining that there was no medical

evidence supported by objective findings to support a new injury.  Respondents

point out that it accepted the April 5, 2010 incident as compensable and paid some

medical treatment, as well as a one-time visit to the company doctor following the

September 3, 2010 incident, while maintaining that is has paid all reasonably

necessary medical treatment.

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the September 23, 2011 hearing, containing numerous

exhibits.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the credible evidence that
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her physical problems and need for medical treatment after September 3,

2010, are directly and causally related to the April 5, 2010 admitted injury.

4. Respondents are responsible for all outstanding hospital, medical, and

related expenses, and respondents remain responsible for continued

reasonably necessary medical treatment.

5. Respondents are entitled to a credit equal to dollar-for-dollar the amount of

benefits the claimant has previously received for medical services paid

under her group health care service plan, pursuant to Ark. Code Ann. §11-9-

411.

6. The claimant has specifically reserved entitlement to indemnity benefits,

both temporary total disability, as well as permanent disability benefits.

DISCUSSION

The relevant facts in these claims are primarily undisputed.  Further, I found

the claimant to be a credible witness.  As will be set out further below, the

claimant’s course of conduct and work history reflect a strong work ethic at all times

since sustaining an admitted back injury on April 5, 2010.  Further, the claimant’s

undisputed testimony, as well as the medical evidence, indicates that the claimant

did not have a history of low back problems before April 5, 2010; however, she has

continued to experience ongoing symptoms since that time.  The claims became

complicated in part, because following the claimant’s admitted injury, she received

treatment from both the employer’s designated workers’ compensation physician,
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as well as her primary care physician.  The record reflects that the claimant’s

personal physician treated her for all of her health-related problems, including her

work-related injury.  Apparently, much of the claimant’s medical treatment following

the April 5, 2010 injury was paid by the employer’s health insurance.  After the

claimant experienced additional problems at work on September 3, 2010,

respondents authorized a one-time visit to the company doctor, at which time it

controverted additional medical treatment.  The record reflects that the employer

failed and/or refused to provide the claimant with a Commission Form AR-N

following the admitted April 5, 2010 injury.  The employer did provide the claimant

with a Commission Form AR-N following the September 3, 2010 claim, which was

controverted in its entirety.  Accordingly, it is undisputed that the statutory

requirements for requesting a change of physicians do not apply in the instant

claims.   All medical treatment that the claimant received related to her admitted

injury are the responsibility of respondents even if the treatment was unauthorized.

(Tr.48)

The claimant, Darlene S. Floyd (Seals), having recently married, begin

working for Wal-Mart Stores in April 2009.  The claimant is employed as a stocker.

Her duties consist of stocking freight, which varied in weight, depending upon which

part of the store she was stocking merchandise.  The claimant’s description of the

April 5, 2010 injury, the report of injury and the initial medical treatment is set out

below:
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Q. And how did your injury occur?

A. Well, I was working on aisle six, no, aisle four, because
that’s where all the salad dressings and the - - salad
dressings, mayonnaise, pickles, olives, all that stuff is
on that aisle.  And when I was zoning, which is I pull all
the freight, reach into the bins, like shelves, and when
I was bringing all the freight forward, I heard this pop
but I didn’t take it, you know, I’m getting old so, you
know, I’m thinking it’s just a pop from being old, so I
didn’t think anything of it.  So when I got off and went
home and ready to go up my steps, I felt all this pain.
It was like in my lower back and it was running down
the front of my legs and, you know, my thighs and stuff.
So I went in the house and I called Ms. Vivian, who’s
the HR person that does the - - you know, sends us to
the doctor or whatever, and I called her back and I told
her that I had heard a pop but I didn’t take it because,
I mean, I didn’t have any pain at that time.  I said, “Well,
when I got home and went up my stairs, I felt the pain.”
Ans she told me to come back to the job, and that’s
what I did and filled out workmen’s comp papers so she
could send me to the doctor.

Q. About what time during your shift did you feel the pop?

A. It was like - - we start zoning about 5:00, so it was
probably like 6:40 or something like that.  It might have
been 5:45.  I don’t know exactly because it’s been so
long ago, but it was like right between those times
because we have to start getting - - the zone had to be
complete by the time we get ready to leave at 7:00
o’clock.

Q. Were you able to complete your shift?

A. I completed my shift.

Q. What happened after you reported the injury to Ms.
Vivian?



-7-

A. She told me to come back and fill out the paperwork
that I would have to use to take to the doctor.

Q. And did you see a doctor?

A. Yes, I went and seen Dr. Sanchez... (Tr. 10-11)

The claimant was first examined and treated by Dr. Ilsa Sanchez on April 6,

2010.  Dr. Sanchez diagnosed low back pain with muscle spasms, prescribed a

muscle relaxer for pain, scheduled the claimant for thoracic and lumbar x-rays,

while noting that the claimant needed to see her PCP for regular check up.  The

claimant was return to Dr. Sanchez on April 13, 2010.  The claimant was seen on

April 7, 2010 by Dr. Jeffrey S. Warren, her PCP, for a scheduled check up.  The

claimant also reported the history of her work-related back injury to Dr. Warren.  Dr.

Warren’s initial diagnosis was muscle pull.  He noted that the claimant had been

prescribed a muscle relaxant and might benefit by arthritis medication.  He

continued the claimant on muscle relaxers and to follow up with the company

doctor.  He also added Mobic as a medication and scheduled the claimant to return

in two months.  The claimant returned to Dr. Sanchez on April 13, 2010 with

complaints of continued low back pain, at which time Dr. Sanchez diagnosed mild

degenerative disc and arthritic changes, while allowing the claimant to return to

work with restrictions.  Apparently, respondents had previously provided the

claimant with light duty, which it provided until the claimant returned to her regular

duties.  It must be noted that Dr. Sanchez observed muscle spasms on April 13,
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2010. (Resp. Ex.  A, pp. 2-4)

Admittedly, the claimant’s limited and sporadic need for medical treatment

after her April 5, 2010 injury is confusing.  The claimant was seen by Dr. Warren on

May 19, 2010 for a general re-evaluation.  Dr. Warren did not note any complaints

of back pain during that visit.  The claimant was next treated at the emergency room

of the Crittenden Regional Hospital on June 12, 2010, with complaints of right hip

and low back pain, following a recent flare up.  The emergency room records

reflected duration of symptoms since March, rather than April 2010.  However, there

is no medical evidence that the claimant complained of any hip or back problems

before April 5, 2010.  The claimant was next seen by Dr. Ravi Singh in the same

clinic as Dr. Warren just three days later on June 15, 2010, with continued

complaints of right hip and low back pain, without any history of trauma.  There is

no medical evidence reflecting any history of additional trauma after the April 5,

2010 admitted injury.  The claimant returned to Dr. Jeffrey Warren on August 18,

2010 for a re-evaluation.  Dr. Warren noted that the claimant did not fill her

ibuprofen as prescribed by Dr. Singh, but remained on her Mobic.  Dr. Warren

noted several physical problems, including right greater trochanteric.  He felt that

the claimant might benefit from alternating Mobic with Motrin.  Again, the record

reflects that the claimant has continued to work at all times since the April 5, 2010

injury.  On or about September 3, 2010, the claimant experienced additional

problems as set out below:
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Q. And did anything specific happen in September of 2010
regarding your injury?

A. In September of 2010 I was working over in HBA and in
cosmetics, and I was just doing my work.  Then I was
climbing when I was getting ready to zone over in HBA,
I was climbing up and down the ladder, and all of a
sudden I started feeling this pain again and it was like
really bad this time.  I could hardly pick my feet up and
walk, you know, and it just got worse and worse as the
night proceeded.  So I reported it to the assistant
manger, Brian, and I don’t know his last name, and he
told me that I would have to finish up my - - because I
had asked to go home and that was about 11:40.  That
was right before the 12:00 o’clock break.  I asked to go
home and he told me no at first, and then he changed
it and said, “Well, when you finish up your picks and
finish up your new freight, you can go home.” And then
zone.  I’m like, “Well, I might as well stay the rest of the
day,” I said, because by the time I finish all that - - I
hadn’t even received my picks yet.  So by the time I
would have received all that, it’d be time almost to go
home.  So I did stay the whole night.

Q. Did anything specific happen to cause that pain?

A. I don’t know if it was from me - - the constant bending,
because when you’re working in cosmetics and you’re
working in HBA, I’m picking up heavy boxes of soap,
heavy boxes of handwash over in HBA, and in
cosmetics I’m constantly bending up and down, up and
down, hooking these stuff on the hooks and, you know,
putting this and that, but over at HBA, see, you have to
use a ladder.

Q. And had you - - from the symptoms that you were
experiencing in April, or that began in April, had you
been experiencing them up until the point of
September?

A. Yes, but that was just a really bad night.  I mean, it just -
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- all of a sudden I just started hurting really bad that
night.

Q. Did you report that to any of your supervisors?

A. Yes, to Brian. (Tr. 14-16)
The record reflects that following the claimant’s report of additional physical

problems on September 3, 2010, respondents authorized the claimant to return to

Dr. Ilsa Sanchez, it’s workers’ compensation physician, for further evaluation.

Because of the labor day holidays, as well as Dr. Sanchez’s schedule, the claimant

first saw Dr. Sanchez on September 8, 2010, with complaints of low back and

radicular pain.  Dr. Sanchez diagnosed a muscle sprain, prescribed a different

medication to treat muscle spasms, and permitted the claimant to return to work

with restrictions, while scheduling the claimant for a return appointment on

September 23, 2010. (Cl. Ex. A, pp. 16-18)

Despite the findings and recommendations of Dr. Sanchez, respondents

controverted claimant’s entitlement to all additional benefits, while maintaining that

there was no medical evidence supported by objective findings to support an injury.

Consequently, the claimant was required to obtain additional medical treatment on

her own.  The claimant next returned to her primary care physician, Dr. Warren, on

September 30, 2010, with continued complaints of pain in her low back, which my

history related back to the April 5, 2010 admitted injury.  Based upon the claimant’s

physical examination, Dr. Warren diagnosed left sacroilitis, with possible early disc.

Dr. Warren gave the claimant an injection for pain in the left SI joint, which
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apparently gave the claimant good relief.  He also prescribed Flexeril as needed for

muscle spasm and to use ibuprofen, if needed, for pain. (Cl. Ex. A, p.19) 

The claimant returned to Dr. Warren on November 5, 2010. Because Dr.

Warren was concerned that the claimant might have a disc problem, in addition to

the sacroilits, he referred her to a neurologist for an evaluation. The claimant was

next examined and evaluated by Dr. Rada Petrinjac-Nenadic on November 16,

2010.  Because Dr. Petrinjac-Nenadic suspected possible central disc prolapse, he

requested a lumbar MRI, as well as nerve conduction studies, while continuing the

claimant on muscle relaxers.  The claimant continued under the care of Dr. Warren

and was subsequently referred to Dr. Rodney G. Olinger, an orthopaedic surgeon

in Memphis, TN.  Dr. Olinger treated the claimant with physical therapy, as well as

a steroid pack.  It must be noted that the lumbar MRI performed on December 8,

2010, revealed no disc herniation or nerve root impingement, only a moderate

degree of spinal stenosis at L4-5.  Dr. Olinger’s final diagnosis was lumbar

spondylosis. (Cl. Ex. A, pp. 30-38) (Resp. Ex. A, p.8)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in
the course of employment;
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2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted
in disability or death;

3.    medical evidence supported by objective medical findings, as defined in A.
C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

A review of the record as a whole reflects that the claimant has satisfied

each and every requirement necessary to establish compensability of her low

back injury.  Respondents acknowledge that the claimant sustained a

compensable injury to her low back as a result of a specific work-related incident

on April 5, 2010, which was accepted as a medical only claim.  Respondents

provided initial medical treatment by the company doctor on April 6, 2010. 

Thereafter, the claimant received as-needed medical treatment by both the

company doctor and her primary care physician to manage her symptoms, while

continuing to work.  The record reflects that the claimant received treatment from

April 6, 2010 through August 18, 2010.  Although, the claimant was never

disabled within the meaning of the Arkansas Workers’ Compensation laws, she
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did require medical treatment.  It is further undisputed that a subsequent request

for medical treatment on September 3, 2010 was treated as a new injury. 

Although respondents allowed a one-time visit to the company doctor following

the September 3, 2010 claim, it contended that there was no medical evidence

supported by objective findings to support a new injury, and controverted

additional medical treatment for both claims.  Rather than conduct a further

analysis of the medical evidence, suffice it to say that the medical evidence

submitted by the claimant consistently reflects objective findings of injury,

specifically, muscle spasms to support the claims for additional medical

treatment.  The primary issue presented for determination was whether the

claimant’s physical problems and need for medical treatment after September 3,

2010, were causally related to either the admittedly April 5, 2010 injury or a new,

work-related incident on September 3, 2010.  In my opinion, arguments can be

made to support either a recurrence of the April 5, 2010 injury, or alternatively,

an aggravation of the April 5, 2010 injury on September 3, 2010.  In either event,

the self-insured employer would be responsible for the benefits requested.

When the primary injury is shown to have arisen out of and in the course

of the employment, the employer is responsible for any natural consequence

that flows from that injury.  If, after the period of initial disability has subsided,

the injury flares up without an intervening cause and creates a second disability,

it is a mere recurrence, and the employer remains liable.  A recurrence is not a 
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new injury but simply another period of incapacitation resulting from a previous

injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996). 

An aggravation, however, is a new injury resulting from an independent incident,

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996) (citing

Pinkston v. General Tire & Rubber Co., 30 Ark. App. 46, 782 S.W.2d 375

(1990)).  The test is whether there is a causal connection between the two

episodes.  The determination of whether the causal connection exists is a

question of fact for the Commission to determine.  Jeter v. B.R. McGinty

Mechanical, 62 Ark. App. 53, 968 S.W.2d 695 (1998).

While medical evidence is not required to show a causal connection, the

claimant must show proof by a preponderance of the evidence.  Wal-mart

Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In fact, the

Arkansas Courts have long recognized that a causal relationship may be

established between an employment-related incident and a subsequent physical

injury based on evidence that the injury manifested itself within a reasonable

period of time following the incident so that the injury is logically attributable to

the incident, where there is no other explanation for the injury.  Hall v. Pittman

Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

There is no medical evidence reflecting that the claimant experienced any

significant low back problems before April 5, 2010. Again, it is undisputed that

the claimant sustained a compensable back injury, arising out of and during the
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course of her employment with Wal-Mart Stores on said date.  Further, there is

no credible evidence whatsoever of any independent intervening cause for the

claimant’s continued physical problems involving her low back and right hip.  In

fact, the only independent intervening cause would be the September 3, 2010

incident, which I specifically find to be a recurrence of the April 5, 2010 admitted

injury.  However, as previously stated, even if the September 3, 2010 incident is

treated as an aggravation of the claimant’s pre-existing condition, the claimant

has satisfied each and every element necessary to establish continued

compensability of her claim.  Respondents have controverted the September 3,

2010 incident in its entirety.  Respondents’ contention that there is no medical

evidence supported by objective findings to support compensability is without

merit.  The medical evidence reflects that the claimant experienced muscle

spasms after both the April 5, 2010 and September 3, 2010 incidents.  I find that

the observations made by Dr. Sanchez and Dr. Warren are objective findings

and establish compensability of claimant’s injury.  Muscle spasms are objective

findings.  Continental Express, Inc. v. Freeman, 339 Ark. 142, 142 S.W.3d 124

(1999).  Providing prescription medication for muscle spasms also supports this

conclusion.  Fred’s, Inc. v. Jefferson, 361 Ark. 258, 206 S.W,3d 238 (2005).

Respondents also failed to provide the claimant with a Commission Form

AR-N following the acknowledged injury.  Accordingly, any question about

unauthorized medical treatment is rendered moot.  However, it appears that
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substantially all of the claimant’s medical treatment has been paid by the

employer’s health insurance and that respondents would be entitled to a credit

or offset for all benefits previously paid.  As reflected by the medical set out

above, the record reflects that the claimant has not sustained any injury

requiring surgery or aggressive treatment.  Rather, a preponderance of the

evidence reflects that the only substantive issue concerns claimant’s entitlement

to continued maintenance care.  I find that the claimant has proven by a

preponderance of the evidence that she is entitled to additional and continued

reasonably necessary medical treatment.  

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a) (Repl. 2002).  Injured

employees must prove that medical services are reasonably necessary by a

preponderance of the evidence; however those services may include that

necessary to accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the

damage produced by the compensable injury.  Ark. Code Ann. §11-9-705(a) (3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); See Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  The Court of Appeals has noted that even if the healing period has
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ended, a claimant may be entitled to ongoing medical treatment if the treatment

is geared toward management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184 S.W.3d 31, (2004),

citing Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Furthermore, this Commission has found that treatment intended to help

a claimant cope with chronic pain attributable to a compensable injury may be

reasonable and necessary.  See Maynard v. Belden Wire & Cable Company,

Full Workers’ Compensation Commission Opinion filed April 28, 1998

(E502002); See also Billy Chronister v. Lavaca Vault, Full Workers’

Compensation Commission Opinion filed June 20, 1991 (Claim No. 704562). 

Additionally, a claimant does not have to provide objective medical evidence of

her continued need for treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App.

359, 13 S.W.3d 211 (2000), citing Chamber Door Indus, Inc. v. Graham, 59 Ark.

App. 224, 956 S.W. 2d 196 (1997).

I specifically find that the respondents are responsible for reimbursing to

the claimant any out of pocket co-insurance and co-payments that the claimant

has incurred in obtaining medical treatment through her health insurance.  The

respondents are further responsible for continued reasonably necessary

maintenance treatment for her admitted injury.

AWARD

Claims Management, Inc. is hereby directed and ordered to pay all
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outstanding medical and related treatment consistent with the foregoing findings

and conclusions.  In addition respondents remain responsible for continued

reasonably necessary medical treatment.  

Because this is a medical only claim, no attorney’s fees are owed,

pursuant to Ark. Code. Ann. §11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


