
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F505040

CARMELITA FLORES, Employee  CLAIMANT

WAL-MART DISTRIBUTION, Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier RESPONDENT

OPINION FILED MARCH 2, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On January 24, 2011, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on November 18, 2011, and

a pre-hearing order was filed on November 19, 2011.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion of September 6, 2006 is final.

At the time of the hearing the parties agreed with regard to the statute of limitations

to stipulate that the last authorized medical treatment was July 6, 2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Impairment rating attributable to lumbar spine injury.

2.   Extent of wage loss disability.

3.   Attorney fee.

4.   Statute of limitations.
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At the time of the hearing claimant indicated that since the last authorized medical

treatment was July 6, 2009, she was also contending that she is entitled to additional

medical treatment.

The claimant contends that in addition to the 2% permanent impairment that has

been assessed regarding her fractured coccyx, she also has sustained permanent

impairment to her lumbar spine and the administrative law judge should assess the

permanent impairment utilizing the Fourth Edition of the AMA Guides to the Evaluation of

Permanent Impairment.  Claimant’s injury to her lumbar spine includes but is not limited

to a herniated disc.  Claimant also contends she has sustained wage loss disability greatly

in excess of her impairment, and that her attorney is entitled to an attorney’s fee on any

permanent disability benefits awarded.  Finally, claimant also contends that she is entitled

to additional medical treatment for her compensable injury. 

The respondents contend this claim is barred by the applicable statute of limitations.

In the alternative, the respondents contend claimant has not sustained a permanent

anatomical impairment and therefore is not entitled to wage loss based on the present

medical evidence.  Claimant is not entitled to any additional benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 18, 2010, and contained in a pre-hearing order filed November

19, 2010, are hereby accepted as fact.

2.   The parties’ stipulation that with regard to the statute of limitations the last
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authorized medical treatment was July 6, 2009, is also hereby accepted as fact.

3.   Claimant’s claim for benefits attributable to impairment, the extent of wage loss

disability, and an attorney fee are barred by the statute of limitations.

4.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable injury.  

FACTUAL BACKGROUND

The claimant is a 45-year-old woman who worked for the respondent at a

distribution center as a forklift driver.  Claimant suffered an admittedly compensable injury

to her low back and coccyx when she slipped and fell on April 30, 2005.  Respondent

accepted claimant’s injury as compensable and paid some compensation benefits.

Claimant received medical treatment from various physicians including Dr. Marshall, Dr.

Carrick, her family physician, and eventually Dr. Sprinkle.

On June 29, 2005, claimant filed Form AR-C requesting additional medical

treatment, additional temporary total disability benefits, and a controverted attorney fee.

A hearing was conducted on those issues on August 14, 2006, and an opinion filed on

September 6, 2006.  That opinion found, inter alia, that claimant was entitled to a stimulator

prescribed by Dr. Sprinkle and  temporary total disability benefits from June 17, 2005

through June 30, 2005.  Neither party appealed that opinion, and both parties now agree

that the opinion is final.

At some point in time, claimant voluntarily terminated her employment with the

respondent contending that she could no longer perform her work.  Claimant went to work

for various other employers subsequent to her voluntary termination.

In a letter dated April 8, 2009, claimant’s attorney sent a letter to the Commission

requesting a hearing on claimant’s entitlement to additional medical benefits; including

payment for services provided by Dr. Evans and medication.  Following receipt of that



4Flores (F505040)

letter, a pre-hearing conference was scheduled and a hearing on claimant’s entitlement to

additional medical treatment was scheduled for June 29, 2009.  In a letter dated June 24,

2009, the parties were informed that the hearing had been canceled at their request and

the file returned to general files until further action was requested.  Shortly after this letter,

the claimant received the stipulated to last authorized medical treatment on July 6, 2009.

In a letter dated October 7, 2009, claimant’s attorney indicated that the previously

scheduled hearing for June 29, 2009 had been canceled based upon his understanding

that the respondent was going to pay for Dr. Evans’ treatment.  He indicated that claimant

had advised him that the treatment had not been paid for; therefore, a request was made

that the case be set for a hearing.

Subsequently, in a letter dated October 11, 2010, claimant submitted a pre-hearing

questionnaire indicating that issues to be litigated were the extent of permanent

impairment, the extent of permanent wage loss disability, and a controverted attorney fee.

In response, respondent contends that the claim for these additional benefits is barred by

the statute of limitations.

ADJUDICATION

Claimant contends that she is entitled to additional compensation benefits including

benefits for permanent impairment, wage loss disability, and associated attorney fees on

those controverted benefits.  Respondent contends that claimant’s claim for those

compensation benefits is barred by the statute of limitations.  Respondent contends that

all issues set forth in claimant’s original Form AR-C were addressed in the September 6,

2006 opinion.  Furthermore, while respondent acknowledges that claimant did by letter

request additional medical treatment, respondent contends that any claim for permanent

disability, anatomical impairment, or wage loss was not made until the pre-hearing filing

by claimant on October 11, 2010, more than one year after the date of last payment of
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medical benefits on July 6, 2009.  

Claimant has the burden of proving by a preponderance of the evidence that she

acted within the time allowed for filing a claim for additional compensation.  Kent v. Single

Source Transportation, 103 Ark. App. 151, 287 S.W. 3d 619 (2008).  The time limitation

for requesting additional workers’ compensation benefits is set forth in A.C.A. §11-9-702

which states in pertinent part:

(b) Time for filing additional compensation.
    (1) In cases where any compensation, including 
disability or medical, has been paid on account of
injury, a claim for additional compensation shall
be barred unless filed with the commission within
one (1) year from the date of last payment of
compensation, or two (2) years from the date of
injury, whichever is greater.

Accordingly, unless there was some action that tolled the statute of limitations,

claimant’s claim for additional compensation had to be filed within one year of July 6, 2009

(the date of the last payment of medical benefits) or two years from April 30, 2005 (the date

of injury).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant’s claim for additional compensation benefits in the

form of impairment, wage loss, and a controverted attorney fee thereon is barred by the

statute of limitations because a claim for those benefits was not filed until October 11,

2010, which was more than two years after the date of injury on April 30, 2005, and more

than one year from the date of last payment of compensation on July 6, 2009.  

In reaching this decision, I have relied  upon the decision by the Supreme  Court of

Arkansas in Stewart v. Arkansas Glass Container, 2010 Ark. 198,          S.W. 3d           

(2010).  

In this particular case, claimant contends that she had filed a claim for additional

medical benefits on April 8, 2009, almost three months before the date of last payment of
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compensation on July 6, 2009.  Furthermore, claimant’s entitlement to those additional

medical benefits was never litigated; therefore, claimant’s claim for those medical benefits

tolled the statute of limitations with respect to all benefits; including permanent disability.

However, according to the Supreme Court’s decision in Stewart, the statute of

limitations may run for those benefits.  In Stewart, the claimant suffered a compensable

injury to his back on August 8, 2001.  The respondent accepted that injury as compensable

and paid temporary total disability benefits until December 3, 2002.  Respondent had

controverted claimant’s entitlement to medical benefits as of November 12, 2002.  On

December 6, 2002, claimant in a letter to the Commission requested a change of

physician.  A change of physician order was entered by the Commission on January 23,

2003 and respondent last paid for claimant’s medical treatment on June 19, 2003.

Thereafter, claimant in a letter to the Commission requested additional medical treatment

on October 20, 2003.  A hearing was conducted on March 19, 2004 and in an opinion filed

June 28, 2004 an administrative law judge found that claimant was entitled to additional

medical treatment and noted that “matters not addressed herein are expressly reserved.”

On December 15, 2004, the Full Commission reversed the administrative law judge’s

finding and held that claimant was not entitled to additional medical treatment.  In an

opinion filed November 16, 2005, the Arkansas Court of Appeals affirmed the Full

Commission’s decision.

By letter dated December 21, 2005, the claimant requested additional benefits and

in a subsequent letter dated January 13, 2006, the claimant requested that the case be

assigned to an administrative law judge for a hearing on the issues of compensability,

temporary total disability benefits, additional medical benefits, controversion, and an

attorney fee.  Claimant contended that he had undergone surgery after the administrative

law judge’s original opinion but before the reversal by the Commission and therefore he

was entitled to additional compensation benefits.  The respondent in that case contended
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that claimant’s claim for compensation benefits was barred by the statute of limitations.

The administrative law judge following a hearing determined that Stewart’s claim

was not barred by the statute of limitations.  Respondent appealed that decision to the Full

Commission which reversed the administrative law judge’s decision finding that the claim

for additional compensation benefits was barred by the statute of limitations.  Stewart then

appealed the Full Commission’s decision to the Arkansas Court of Appeals which reversed

the Commission finding that the request for medical benefits in October 2003 tolled the

statute of limitations with respect to all benefits that might flow from that specific request.

The respondent appealed the decision to the Supreme Court of Arkansas which

reversed the Court of Appeals and affirmed the decision of the Full Commission.  In its

ruling, the Supreme Court noted that Stewart attempted to distinguish two decisions relied

upon by his employer in support of the argument that the statute of limitations had run.

Those decisions were Barnes v. Fort Smith Public Schools, 95 Ark. App. 248, 235 S.W.

3d 905 (2006), and Eskloa v. Little Rock School District, 93 Ark. App. 250, 218 S.W. 3d

372 (2005).  The Supreme Court in discussing those cases noted that the Court in Barnes

relying upon Eskloa held that where a request for additional benefits is not acted upon, the

statute of limitations is tolled.  

The Court then addressed Stewart’s contention that his request for medical benefits

tolled the statute for all other claims, even those claims which had not been requested at

that time.

Stewart also attempts to distinguish Barnes on the
grounds that, “in that case, the request for additional
benefits was not the same kind of benefits initially
denied” and here, he urges that he is seeking benefits
different from those which were denied in the original
proceedings.  Both Barnes and Eskloa noted, however,
that a request for additional compensation that is not
acted on only tolls the statute of limitations with respect
to that particular claim.  Stewart’s earlier request for
medical benefits thus could not, under Barnes and
Eskloa, supra, toll the statute of limitations for all other



8Flores (F505040)

claims for benefits that were not requested at that time.
Accordingly, Stewart’s December 2005 claim for additional
benefits - which he alleged included temporary total dis-
ability, controversion, and attorney fees - was untimely.
(Emphasis added.)

In other words, it appears that the Supreme Court of Arkansas in Stewart has ruled

that a request for additional compensation only tolls the statute of limitation with respect

to the particular benefits requested, not benefits which were not requested.  Therefore,

Stewart’s request for additional medical benefits did not toll the statute of limitations for all

other claims for benefits that were not originally requested.  

Accordingly, based upon the decision in Stewart, I find that claimant’s claims for

benefits attributable to impairment ratings, wage loss disability, and a controverted attorney

fee are barred by the statute of limitations.  Claimant did not request those benefits until

her pre-hearing filing of October 11, 2010.  This was more than one year after the date of

last payment of compensation on July 6, 2009, and more than two years after the date of

injury on April 30, 2005.  While claimant may have filed for and requested a claim for

additional medical benefits, pursuant to the decision in Stewart, that claim for medical

benefits could not toll the statute of limitations with respect to claims for benefits that were

not requested at that time.

The final issue for consideration involves claimant’s request for additional medical

benefits, a claim which has not been litigated since claimant’s timely original request on

April 8, 2009.  Claimant has the burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66

Ark. App. 201, 989 S.W. 2d 543 (1999).  I find that claimant has met her burden of proving

by a preponderance of the evidence that she is entitled to additional medical treatment for

her compensable injury.

Since her release by Dr. Sprinkle, claimant has continued to be evaluated and

treated by Dr. Evans.  Dr. Evans’ treatment has primarily consisted of prescription



9Flores (F505040)

medication.  Apparently respondent accepted and paid for Dr. Evans’ medical treatment

through July 6, 2009.  

In a letter dated June 12, 2009, Dr. Evans indicated that claimant continues to have

pain, numbness, and parasthesias of her extremities.  He indicates that claimant continues

to have low back pain that curtails and impairs her daily activities.  Finally, he notes that

surgery is not an option and that claimant will need medication as treatment for the

foreseeable future.

Based upon the opinion of Dr. Evans which I find to be credible and entitled to great

weight as well as the testimony of claimant that she is in need of additional medical

treatment, I find that claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for her compensable injuries.

AWARD

Claimant’s claims for benefits attributable to an impairment rating, wage loss

disability, and a controverted attorney fee are barred by the statute of limitations.  Claimant

has met her burden of proving by a preponderance of the evidence that she is entitled to

additional medical treatment for her compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $357.75.
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IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


