
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F911013

BRYAN ELLIS, Employee  CLAIMANT

MULTI-CRAFT CONTRACTORS, Employer  RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED AUGUST 3, 2011

Hearing before ADMINISTRATIVE LAW MICHAEL L. ELLIG in Springdale, Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not present at hearing.

STATEMENT OF THE CASE

On May 9, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas, before Administrative Law Judge Michael Ellig.  Subsequent to the hearing

Judge Ellig retired and this claim was assigned to Administrative Law Judge Gregory K.

Stewart for a decision on the record. A pre-hearing conference was conducted on March

28, 2011, and a pre-hearing order was filed on March 29, 2011.   A copy of the pre-hearing

order has been marked Commission's Exhibit #1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   On March 31, 2009, the relationship of employee/employer/carrier existed

between the parties.

2.   The appropriate weekly compensation benefits are $412.00 for total disability

and $309.00 for permanent partial disability.
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3.   On March 31, 2009, the claimant sustained a compensable injury to his back.

4.   There is no dispute over medical services.

5.  There is no dispute over temporary disability benefits.

6.   The healing period ended on November 23, 2010.

7.   The respondents have accepted liability for permanent partial disability

attributable to a 7 percent permanent physical impairment.

At the time of the hearing the claimant withdrew the stipulation regarding the correct

compensation rate and added this as an issue to be litigated.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   The extent of permanent functional disability for loss of wage earning capacity,

including permanent total disability.

2.   Attorney fee.

The claimant contends that he is entitled to permanent total disability benefits as a

result of his compensable injury.  In addition, claimant contends that his correct

compensation rate should include the value of a truck provided to him by the respondent.

Respondent #1 contends that claimant is not permanently totally disabled..

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  On March 31, 2009 the relationship of employee/employer/carrier existed

between the parties.

2.    On March 31, 2009 the claimant sustained a compensable injury to his back.

3.   There is no dispute over medical services.
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4.   There is no dispute over temporary total disability benefits.

5.   The healing period ended on November 23, 2010.

6. The respondents have accepted liability for permanent partial disability

attributable to a 7% permanent physical impairment.

7.   Claimant earned an average weekly wage of $675.00 which would entitle him

to compensation at the rates of $450.00 for total disability benefits and $338.00 for

permanent partial disability benefits.

8.  Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled.  Claimant has proven by a preponderance of the evidence

that he is entitled to permanent partial disability benefits in an amount equal to 10% to the

body as a whole for a loss in wage earning capacity as a result of his compensable injury.

9.   Respondent has controverted the difference in claimant’s correct compensation

rates and it has also controverted claimant’s entitlement to permanent partial disability

benefits in an amount equal to 10% to the body as a whole.   

FACTUAL BACKGROUND

The claimant is a 49-year-old man who began working for the respondent in April

2004.  Claimant’s job duties included fabricating and installing duct work, setting air units,

and acting as a lead or foreman.

Claimant suffered a compensable injury to his back on March 31, 2009.  On that

date, claimant was in a scissor lift sealing ducts in rafters when an overhead crane struck

him “in the side, picked me up, twisted me, and pinned me against a I-beam.”

Following this injury claimant initially treated with Dr. Cooper, a general practitioner,

who diagnosed claimant’s condition as lumbago and a right knee strain.  Dr. Cooper

treated claimant conservatively with injections, medications, work restrictions, and physical

therapy.  When claimant’s condition did not improve, Dr. Cooper referred claimant to Dr.
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Knox, neurosurgeon.  Claimant’s initial evaluation with Dr. Knox occurred on August 27,

2009, at which time Dr. Knox diagnosed claimant’s condition as lumbago.  Dr. Knox

ordered an MRI scan and recommended medications and physical therapy.

Claimant underwent a lumbar MRI scan on September 9, 2009, which revealed a

mild annular bulge at T12-L1 with some desiccation but no neural impingement.

Otherwise, the study was read as unremarkable.  Claimant on that same date also

underwent a thoracic MRI which revealed disc desiccation on multiple levels on a

degenerative basis with no signal abnormalities seen within the thoracic chord and no disc

extrusion seen.

Following this testing the medical records indicate that claimant underwent therapy

at Total Spine in September and October of 2009.  The next medical report contained in

the documentary evidence is a report of Dr. Blankenship, neurosurgeon, from June 22,

2010.  Dr. Blankenship evaluated the claimant at the request of the respondent and his

medical report indicates that the medical records revealed a history of Dr. Knox referred

claimant for a series of three injections but that claimant’s condition had not improved.  Dr.

Blankenship indicated that he would recommend facet injections and that claimant was not

at maximum medical improvement at that time.

The next medical record is a report from Dr. Knox dated November 23, 2010 in

which Dr. Knox discusses a functional capacities evaluation claimant had previously

undergone.  Dr. Knox indicated that he had reviewed the evaluation and agreed with its

assessment that claimant could occasionally lift up to 64 pounds, frequently lift 32 pounds,

and constantly lift 13 pounds.  Dr. Knox went on to assign the claimant a permanent

physical impairment rating in an amount equal to 7% to the body as a whole.

The respondent accepted liability for permanent partial disability benefits based

upon the 7% rating assigned by Dr. Knox.  Claimant has filed this claim contending that he

is permanently totally disabled as a result of his compensable injury.  In addition, claimant
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has also raised as an issue his correct compensation rate.

  

ADJUDICATION

Weekly wages as the basis for compensation is codified at A.C.A. §11-9-518.  That

statute indicates that compensation is to be computed based upon the average weekly

wage earned by the employee under the contract of hire in force at the time of the

accident.  It also indicates that overtime earnings are to be considered in determining the

average weekly wage.  What constitutes “wages” is codified at A.C.A. §11-9-102(19).  In

addition to any money an employee receives from his employer, wages also include “the

reasonable value of board, rent, housing, lodging, or other similar advantage received from

the employer.”  

In this particular case, claimant testified that he was provided a truck by the

respondent.  At the time of claimant’s injury he was earning $15.50 an hour and he also

had use of the truck.  Claimant testified that after his injury he was placed on light-duty

work and he lost the use of his truck.  Claimant testified that he had a discussion with his

supervisor, Layman Faulkner, and stated that the loss of the use of the truck was similar

to a pay cut so the respondent agreed to pay him $17.00 an hour to replace the loss of the

truck. 

I find that the use of the truck constitutes wages under the provisions of A.C.A. §11-

19-102(19) and therefore should be considered in calculating the claimant’s average

weekly wage.  After the claimant lost the use of his truck he and the respondent agreed

that this loss equaled a value of $1.50 per hour.  The respondent introduced into evidence

an earning statement for the claimant for the 52 weeks prior to his compensable injury.

That statement indicates that claimant earned wages for regular work of $29,452.16 based

upon regular work hours of 2024.  The statement also indicates that claimant earned

overtime wages of $2,654.91.  The statement does not reflect how many hours claimant
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worked in obtaining these overtime wages.  Based upon the fact that the parties valued the

use of the truck of $1.50 per hour, I find that claimant’s compensation rate should include

his total regular hours worked of 2024 multiplied by the hourly truck value of $1.50 which

would result in additional earnings of $3,036.00.  This would result in total wages of

$35,143.07.  Dividing that figure by 52 weeks results in an average weekly wage of

$675.00 which results in a compensation rate of $450.00 for total disability benefits and

$338.00 for permanent partial disability benefits.  Obviously since claimant did work some

overtime hours, this $1.50 value for the truck should also be included in those wages;

however, it is impossible to determine by a review of the wage statement how many

overtime hours the claimant worked.  Therefore, this calculation has only been made for

the regular hours worked.  

The second issue for consideration involves claimant’s contention that he is

permanently totally disabled as a result of his compensable injury.  Permanent total

disability means the inability, because of compensable injury, to earn any meaningful

wages in the same or other employment.  A.C.A. §11-9-519(e)(1).  Furthermore, the

claimant has the burden of proving by a preponderance of the evidence that he has the

inability to earn any meaningful wage in the same or other employment.  A.C.A. §11-9-

519(e)(2).  When considering claims for permanent disability benefits in excess of the

percentage of permanent physical impairment, the Commission may take into account

various factors.  These factors include the percentage of permanent physical impairment

itself, and other factors such as the claimant’s age, education, work experience, and other

matters reasonably expected to affect the employee’s future earning capacity.  A.C.A. §11-

9-522(b)(1).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he is permanently totally disabled as a result of his
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compensable injury.  Instead, I find that claimant has suffered a loss in wage earning

capacity in an amount equal to 10% to the body as a whole.

The claimant is 49 years old and he is a high school graduate with two years of

college work.  Claimant’s jobs prior to his employment with the respondent included work

as a driver/salesman, waiter, working on a loading dock, and driving a truck delivering feed

for 12 ½ years for George’s.  As previously noted, claimant began working for the

respondent in April 2004 fabricating and installing duct work and setting air units.  Claimant

also testified that he acted as a lead or foreman for the respondent.

Also as previously noted, after the claimant’s injury he returned to work for the

respondent on light duty and continued to work until he was laid off by respondent on

October 30, 2009.  Following that layoff the claimant filed for and received unemployment

compensation benefits.  Claimant testified that he continued to receive these benefits until

April 2011.  In order to receive those benefits, claimant testified that he had to log three job

searches each week with at least one of those in person.  Claimant testified that he has

made multiple job contacts and has continued to look for work after his benefits expired.

Claimant testified that he had applied for various jobs including restaurant manager, car

sales, waiter, bus boy, and furniture sales.  Claimant testified that the only job he has

obtained since his layoff from the respondent was a job with McDonald’s which he was

able to perform for only 30 or 45 minutes before he began having pain in his middle and

lower back.  Claimant testified that he worked only five hours the first day and that when

he got back home his back was “cramped up” all the way to the neck and back of his head.

Claimant testified that he returned to work the next day and worked only one and a half

hours before the pain began again.  Claimant testified that he terminated his employment

with McDonald’s because he did not believe he was physically capable of performing that

job.  Claimant testified that he has not been offered any other job.

Claimant testified that his current symptoms include pain in the middle to low back
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which spreads with activity.  He also testified that he has to perform household chores in

increments.  Claimant testified that he does not believe that there is any job he could

perform on a sustained basis.

While claimant testified that he does not believe there is any job he could perform

on a sustained basis, claimant’s view of his physical abilities is significantly more restrictive

that the opinion of Dr. Knox.  First, I believe it should be noted that claimant was assigned

a 7% impairment rating for his compensable injury and he has undergone no surgery as

a result of his compensable injury.  Furthermore, and more importantly, claimant apparently

underwent a functional capacities evaluation at the request of Dr. Knox.  The parties did

not submit the functional capacities evaluation report, but Dr. Knox discussed the results

of that evaluation in his report of November 23, 2010.  In his report Dr. Knox indicated that

he had reviewed the functional capacities evaluation and agreed with its assessment that

claimant can occasionally lift up to 64 pounds, frequently lift 32 pounds, and constantly lift

13 pounds.  These are the only restrictions placed upon claimant by Dr. Knox and they do

not support a finding that claimant is permanently totally disabled or that claimant has

suffered a significant loss in wage earning capacity.  To his credit, the claimant has made

a significant effort to look for employment.  While claimant has been unsuccessful in

finding employment, claimant testified that most of the places he talked to were not hiring.

This does not mean that claimant lacks the physical capacity to perform those jobs

according to Dr. Knox’s restrictions.  

In short, claimant has the burden of proving by a preponderance of the evidence

that he is unable to earn any meaningful wages in the same or other employment.  After

consideration of the relevant wage loss factors in this particular case, I find that claimant

has failed to meet his burden of proof.  While the claimant has so far been unsuccessful

in obtaining employment, the evidence indicates that claimant has not undergone surgery

and has been assigned only a 7% impairment rating by Dr. Knox.  Furthermore, based
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upon a functional capacities evaluation, it was Dr. Knox’s opinion that claimant could

occasionally lift up to 64 pounds, frequently lift 32 pounds, and constantly lift 13 pounds.

I find that the opinion of Dr. Knox is credible and entitled to great weight.  Accordingly, I find

that claimant has failed to meet his burden of proving by a preponderance of the evidence

that he is permanently totally disabled as a result of his compensable injury.  Instead, after

reviewing the relevant wage loss factors, I find that claimant has suffered a loss in wage

earning capacity in an amount equal to 10% to the body as a whole.

ORDER

Claimant earned an average weekly wage of $675.00 which would entitle him to

compensation at the rate of $450.00 for total disability benefits and $338.00 for permanent

partial disability benefits.  Claimant has failed to prove by a preponderance of the evidence

that he is permanently totally disabled as a result of his compensable injury.  Claimant has

met his burden of proving by a preponderance of the evidence that he has suffered a loss

in wage earning capacity in an amount equal to 10% to the body as a whole as a result of

his compensable injury.  Respondent #1 has controverted the difference in claimant’s

correct compensation rate and the rate at which benefits were previously paid.

Respondent #1 has also controverted claimant’s entitlement to permanent partial disability

benefits in an amount equal to 10% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $276.90.
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All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


