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STATEMENT OF THE CASE

On January 19, 2011, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on November 1, 2010.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the seventh stipulation to correct a grammatical error, and the

addition of one stipulation, they are the following 12, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on December 10, 2009,

when Claimant sustained a compensable injury to her right knee.

3. Claimant’s average weekly wage was $971.05, resulting in a temporary total

disability rate of $550.00.

4. At the time of the claimant’s death, she was married to and living with Brent

Freeman and had two minor children, Aaron William Freeman and Addison

Lynn Freeman.

5. Claimant received workers’ compensation benefits until her death on

December 28, 2009.

6. The January 5, 2010 death certificate of Wendy Freeman states that her

immediate cause of death was a “probable pulmonary embolism.”

7. Respondent No. 1 has contested the compensability of Ms. Freeman’s

death.

8. If Respondent No. 1 is unsuccessful in contesting the compensability of this

death claim, Respondent No. 1 will owe a total of $178,750.00 in survivor

benefits prior to the Trust Fund’s obligation for survivor benefits.
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9. Per its letter of August 24, 2010, the Trust Fund has acknowledged Brent

Freeman (husband), Aaron Freeman (minor son) and Addison Freeman

(minor daughter) as lawful dependents if Respondent No. 1 is unsuccessful

in its defense of this claim.

10. The Trust Fund has deferred to the outcome of the litigation made necessary

by Respondent No. 1's controversion of the compensability of Wendy

Freeman’s death.

11. The Trust Fund has not controverted benefits to the named potential

beneficiaries.

12. Claimant’s spouse and children were wholly and actually dependent on

Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

In light of the stipulation reached at the hearing that Claimant’s spouse and children were

wholly and actually dependent on her, the issue concerning that matter was rendered moot

and was withdrawn, leaving the following:

1. Whether Claimant’s death is causally related to her admittedly compensable

injury.

2. Whether Claimant’s estate is entitled to a controverted attorney’s fee.

Contentions
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At the hearing, the contentions set forth in the prehearing order were discussed.

With the amendment of Respondents’ first contention to accurately reflect the date of

Claimant’s death, the contentions read as follows:

Claimant:

1. Claimant contends that while actually engaged in physical therapy that had

been prescribed by her authorized treating physician, she experienced a

pulmonary embolus which resulted in her death.  Thus, the claimant

contends that the pulmonary embolus and the resulting death was a

compensable consequence of her admittedly compensable injury.

2. The claimant contends that the dependents named herein are entitled to

death benefits and that Respondent No. 1 is liable for medical expenses

incurred in connection with the decedent’s death, as well as statutory funeral

expenses.

3. The claimant contends that her attorney is entitled to an appropriate

attorney’s fee.

Respondents No. 1:

1. Respondents No. 1 contend that the claimant sustained a work-related injury

of the right knee on December 10, 2009, but that injury did not lead to her

death on December 28, 2009.

2. Respondents No. 1 specifically assert that the deceased claimant’s

dependents cannot meet their burden of proof by a preponderance of the

evidence that the deceased claimant’s death was due to pulmonary
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embolism, and even if it was, they cannot meet their burden of proof by a

preponderance of the evidence that the pulmonary embolism was due to the

right knee injury.

3. Respondents No. 1 reserve asserting additional contentions at this time

regarding the status of dependents, if the claim is found to be compensable.

4. Respondents No. 1 reserve the right to assert additional contentions as may

become known through discovery.

Respondent No. 2:

1. See Nos. 1 and 2 above.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant’s spouse and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s estate has proven by a preponderance of the evidence that the

cause of Claimant’s death on December 28, 2009 was a pulmonary embolus

or embolism.
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4. Claimant’s estate has proven by a preponderance of the evidence that the

pulmonary embolus or embolism was a compensable consequence of her

admittedly compensable December 10, 2009 right knee injury.

5. Claimant’s estate has proven by a preponderance of the evidence that her

death on December 28, 2009 from a pulmonary embolus or embolism was

a compensable consequence of her admittedly compensable December 10,

2009 right knee injury.

6. Claimant’s estate has proven by a preponderance of the evidence that all of

the treatment reflected in Joint Exhibit 1 that she received following her

December 28, 2009 collapse was reasonable and necessary for treatment

of her compensable consequence.

7. Pursuant to Ark. Code Ann. § 11-9-527(a) (Repl. 2002), Claimant’s estate is

entitled to reimbursement of her actual funeral expenses, up to $6,000.00.

8. Claimant’s estate has proven by a preponderance of the evidence that Brent,

Aaron and Addison Freeman, the widower and minor children, respectively,

of Claimant, are entitled to benefits in accordance with Ark. Code Ann. § 11-

9-527(c) (Repl. 2002).

9. Claimant’s estate has proven by a preponderance of the evidence that its

attorney is entitled to a 25 percent (25%) fee on the indemnity benefits

awarded herein, one-half of which is to be paid by Claimant’s dependents

and one-half to be paid by Respondents No. 1 in accordance with Ark. Code

Ann. § 11-9-715 (Repl. 2002).
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CASE IN CHIEF

Summary of Evidence

Claimant’s husband, Brent Freeman, was the sole witness at the hearing.  Dr. Keith

Coward testified via deposition on December 10, 2010.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Joint Exhibit 1, a compilation of Claimant’s medical

records, consisting of four index pages and 89 numbered pages thereafter; Joint Exhibit

2, a certified copy of Claimant’s certificate of death, consisting of one page; and Claimant’s

Exhibit 1, the transcript of the deposition of Dr. Keith Coward taken December 10, 2010,

consisting of 28 numbered pages (per Commission practice, the deposition, which was

separately bound, has been retained in the Commission’s file).

Testimony-Hearing

Brent Freeman.  Mr. Freeman  testified that he is the husband of Claimant, who is

deceased.  He was present when she, a school teacher for Respondent South Side Bee

Branch School District, was initially injured.  Mr. Freeman described the incident as

follows:  “My wife and the principal were trying to get the door to her classroom unstuck,

and when it came loose, he bumped into her and she fell down the stairs.”  Claimant

obtained emergency room treatment that day, and later saw Dr. James Tucker.  Mr.

Freeman stated that he asked Tucker about deep vein thrombosis because he developed

a blood clot after Tucker had operated on his knee.

According to Mr. Freeman, Claimant underwent physical therapy after she saw Dr.

Tucker.  He accompanied her to her initial visit to the therapist on December 21, 2009.  As
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he helped her get dressed that day, Mr. Freeman saw that his wife’s injured leg was

swollen.  In the 11 days prior to this visit, Claimant “was pretty much immobile, sitting in

a recliner with [the leg] elevated, using ice packs and taking medication.”

His testimony was that he was with her every day from the date she fell until

December 28, 2009.  During that period, she did not drive a motor vehicle, but used

crutches and wore a knee brace.  When asked to describe what happened on the latter

date, Mr. Freeman stated:  “The therapist was working with her, and she was fine one

minute, and then she said that she didn’t feel good and she passed out.”  At the time this

occurred, she had been at therapy approximately 30 minutes, and was on a recumbent

bicycle.  She had the same therapist throughout her course of treatment.

Mr. and Mrs. Freeman were married for over 16 years.  He denied that she had ever

previously had treatment for a blood clot, or had any type of cardiovascular problem.  She

was “very active,” involved in sports with her children.

Under questioning from Respondents, Mr. Freeman testified that Claimant went to

the emergency room at Conway Regional Medical Center the day she fell.  Not until two

days later did she see Dr. Tucker.  Three days after that, on December 15, 2009, she saw

Dr. Tucker again and underwent an MRI on her knee.  It was that this point that Mr.

Freeman asked him about blood clots.  Mr. Freeman suffered his clot following surgery;

but Claimant was not to have undergone surgery until January 2010, after her legs were

strengthened.  She underwent therapy sessions on December 21, 22 and 23, had a break

for Christmas, and then resumed treatment on December 28, 2009.  During the Christmas

hiatus, according to Mr. Freeman, his wife was not up and around much “because of the
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crutches and the pain.”  He was unable to explain why the therapist’s notes reflect that she

was active during this period.

Mr. Freeman stated that Claimant never treated with Drs. Keith Coward or Greg

Jones, who have opined on her condition in connection with this matter.

When questioned further by Claimant’s counsel, Mr. Freeman testified that he did

not believe that she ever returned to Tucker once her therapy began.  Claimant never

underwent an ultrasound on her injured knee.

Under additional cross-examination, Mr. Freeman stated that his wife did not

undergo an autopsy.

Testimony-Evidentiary Deposition

Dr. Keith Coward.  Dr. Coward was deposed on December 10, 2010, and the

transcript thereof was admitted as Claimant’s Exhibit 1.  Under questioning from

Respondents, he testified that he is a physician in Clinton, Arkansas at the Ozark Medical

Clinic.  He has been so engaged since 2003.  Coward stated that he has no specialized

training in vascular conditions or problems.

The doctor testified that he “knew [Claimant] as a friend.”  They attended a Bible

class together.  He never treated her.  Coward stated that he rendered an opinion in her

case at the request of her husband.  In preparation for doing so, he reviewed her medical

records.  While he did not prepare the letter that set out the opinion, he “read it carefully

. . . [and] couldn’t have said it any better.”

Within a reasonable degree of medical certainty, he stated that the injury Claimant

sustained to “her right lower extremity probably led to a DVT [deep vein thrombosis] that
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flipped off to the pulmonary circulation.”  According to Dr. Coward, there is a risk of blood

clots when orthopedic injuries, especially in the hip or knee, occur.  With respect to older

patients who have sustained such an injury, they are placed on a blood thinner to help

prevent a DVT.  He admitted that “what is unusual in this case is [Claimant’s] age was

young”; at another point, he termed it “one of those very shocking rare events in medicine.”

But he maintained that a knee, even here, was a risk factor.  His understanding from

reviewing Claimant’s record was that she was undergoing pre-surgical rehabilitation–to

strengthen the knee prior to surgery so that her post-surgical recovery would not last as

long.  Coward stated:

But after reading this history, and having the knee injury is certainly a known
risk factor for deep vein thrombosis, and then with her getting the therapy
probably, you know, prompted her, at the time of the therapy prompted the
blood clot being lodged from the leg to the lung.

He also allowed that Claimant had an increased risk factor for a pulmonary embolus due

to her taking oral contraceptives.  But he insisted that while this played a role, it was “not

the main factor.”

Dr. Coward was unable to determine from the records where the blood clot

originated in Claimant’s body.  He stated that a venous Doppler lower extremity ultrasound

or a CT scan PE protocol would be required to locate it.  But he was adamant that the

injury must have been the cause because Claimant was young, did not have multiple

medical problems, was ambulating normally before the fall, and was not suffering from

serious congestive heart failure.  He stated that DVT is something that more commonly

occurs following surgery; Claimant’s primary risk factor for developing it was the knee

injury.  Asked about a report from another physician in the records that indicates she had
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no DVT risk factors, Dr. Coward interpreted that to mean that no factors except for the

knee injury were present.  He testified that “[k]nees have the highest DVT risk”–albeit as

a result of surgery.  While she was overweight, she was not obese.

The doctor admitted that while a pulmonary embolism was the most likely cause of

Claimant’s death, other causes are possible.  But no evidence of such conditions exist in

her records.  He added that “just the rapidity of her medical condition goes along with a

pulmonary embolism.”  While a warning sign of a clot is commonly unilateral leg swelling,

he did not find this in her records.  He did note that her emergency room records show that

her partial pressure of oxygen in the arterial system was 15–and he opined that this was

“extremely low” and indicates a pulmonary embolism.

When asked about how the clot traveled and led to Claimant’s death, Dr. Coward

stated:

[T]o be dislodged, the resting in a knee injury the clot was probably forming.
And then it’s there, my [sic] presume it was in a part of leg that really didn’t,
you know, the discomfort that it caused was probably just, you’re just
thinking, well, it’s the knee injury and nothing new.  And then, of course,
when you’re up and ambulating and stressing and contracting the calf
muscles and the thigh muscles would, that contraction that’s the way
normally blood is returned to the heart, would have dislodged the clot.

While the doctor did not know how long Claimant had ridden the recumbent bicycle at the

time she collapsed, he stated that the clot could have dislodged in her first or even fourth

sessions on the bike.  Once it dislodged, it would have taken mere seconds to travel to

where it caused pulmonary distress.  He stated that her being up and around during the

Christmas break would not have dislodged it; in fact, such activity might help reduce the

presence of a clot.  Prolonged sitting or lying around can lead to their formation.
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Under questioning from Claimant’s counsel, Dr. Coward stated that he was opining

within a reasonable degree of medical certainty that Claimant’s knee injury resulted in

deep vein thrombosis and ultimately resulted in a pulmonary embolism that caused her

death.  It was his opinion that it is the recumbency following surgery that causes the

development of DVT.  By the same token, Claimant’s knee being placed in an immobilizer

would be a factor in the development of a clot.  Claimant’s complaint of pain in the lower

calf on December 21, 2009 could also indicate that a clot was forming.  Her record on that

date of moderate edema in the leg, which is swelling, could certainly be a symptom as well.

Coward’s testimony was that if Claimant had a clot in her calf muscle, the activity

associated with physical therapy would be sufficient to cause it to break loose and travel

to her lung.

Coward stated that his knowledge of Claimant from their being in a Bible study

together would not affect his professional opinion.

Under additional questioning from Respondents, he testified that while the edema

could indicate something other than a clot, one has to consider that the evidence shows

that she actually had a clot.  He was aware that Claimant was taken out of the immobilizer

on December 12, 2009 and placed in a hinged brace.  While Dr. Coward did not know who

drafted the statement that he signed, Mr. Freeman hand-delivered it to his office.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing as Joint

Exhibits 1 and 2 reflect the following:
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Pre-Incident.  On September 23, 2009, Claimant presented to Dr. C. Smith with,

inter alia, right foot pain of unknown origin.  The second and third toes of the foot were

noted to be “mildly edematous.”  Her records note that she was using a NuvaRing Vaginal

Ring.  In a record dated October 29, 2009, her weight was listed as 264.5 lbs., and her

body mass index was 42.69.

Post-Incident.  On December 10, 2009, Claimant presented to the emergency room

at Conway Regional Medical Center and stated that she had fallen down some stairs that

day and had hurt her right knee, ankle and foot.  She stated that she was having problems

bearing weight on the knee.  No swelling or effusion was found during the initial

examination; but x-rays taken that day reflected a “[l]arge joint effusion with evidence of

a loose body along the posterior lateral aspect of the distal right femur.”  A knee

immobilizer was placed on her knee.

Claimant went to Dr. James Tucker on December 12, 2009.  At the time, she was

wearing the immobilizer.  Tucker wrote that he was concerned about a possible ACL tear.

He switched her to a hinged knee brace and set her up for an MRI.  The MRI, conducted

on December 15, 2009, showed an ACL tear, plus a “Pivot shift pattern bone marrow

edema in the medial and lateral femoral condyles and medial tibial plateau,” along with

“[l]arge knee joint effusion with grade 1 strain of the proximal tibialis anterior, popliteaus

and proximal soleus muscle fibers.”  After his review of the MRI on December 15, 2009,

Tucker scheduled Claimant for “a diagnostic arthroscopy, allograft 2 bundle ACL

reconstruction along with a medial meniscal repair.”  He added:  “We are going to start her
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in aggressive prehab to decrease inflammation.”  The record of this visit also contains the

following notation:

Her husband had a previous DVT after knee arthroscopy several years ago.
We discussed this.  We treat knee arthroscopy patients postoperatively now
with aspirin.  She has no risk factors.

When Claimant presented to Richard Matthews, PT, at Clinton Physical Therapy

on December 21, 2009 for her physical therapy evaluation, she was noted to have

“[m]oderate edema.”  She underwent therapy on that date, and returned for additional

sessions on December 22 and 23, 2009.  On the latter two dates, she reported having

muscle cramps.

Her final therapy visit took place on December 28, 2009.  The record of the visit

reflects that she underwent 38 minutes of therapeutic exercises.  The note for that visit

reads:

Pt. had performed all exercises on the flowsheet when she was positioned
on the recumbent bike.  She was able to complete one revolution when she
passed out and became very flushed.  Pt. was revived after 2-3 minutes by
the staff and her husband.  After 5-6 minutes she passed out again and 911
was called.  A patient in the clinic who is an EMT was present and rendered
care along with staff and patient[‘s] husband until police and ambulance
arrived.  Pt. lost consciousness one more time before ambulance arrived.
EMT’s placed patient on the gurney and patient was transferred to the ER
via ambulance.

Claimant was taken to Ozark Health Medical Center.  En route, CPR was initiated.

The emergency room note reads in pertinent part:

Chest x-ray revealed a wedge section in the right upper quadrant that was
suspicious for pulmonary emboli along with the history of a knee injury on
rehabilitation and birth control pills in a young wom[a]n with sudden collapse.
We elected to proceed with the diagnosis of a pulmonary embolus.
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Claimant was intubated, given CPR, bagged, administered Heparin, Atropine and

Epinephrine, and was evacuated by air ambulance to UAMS.  The record contains the

following notation by Dr. Francis Henderson at Ozark Health:

Electrocardiograms were obtained early in the patient’s admission.  The[y]
revealed a tachycardia of approximately 110 with a left atrial enlargement,
right bundle branch block.  These findings are consistent with pulmonary
embolus.

En route to UAMS, however, Claimant was instead transported to Conway Regional

Medical Center because during the flight, she completely lost pulse and electrical activity.

She was again intubated, and advanced life support was administered.  An

electrocardiogram showed completely pulseless activity; and because she had been in that

state for at least 25 minutes, resuscitative efforts were ceased.  Claimant was declared

dead.

Matthews, Claimant’s PT, wrote an addendum to his notes on December 29, 2009

that states:

Pt.’s husband reported that Mrs. Freeman had no complaints over the
weekend other tha[n] being on her feet a lot due to the Christmas Holiday.
No redness or swelling was noted in the LE’s during her treatment.

Claimant’s death certificate, dated January 5, 2010, lists the cause of death as

“Probable Pulmonary Embolis.”  It is signed by Patrick Moore, Faulkner County Coroner.

On January 21, 2010, Dr. Tucker wrote a letter that states in pertinent part:

Ms. Freeman passed away on December 28, 2009, from a pulmonary
embolism.  Although she had had a previous injury to the right knee, she had
had no surgery on this extremity.  She had been examined multiple times by
medical professionals and there was no indication that she had a deep vein
thrombosis in this leg.
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It is impossible to directly attribute the pulmonary embolism to the lower
extremity which she injured.  There is no supporting evidence for this
conclusion.  Therefore, it is impossible to say that the pulmonary embolism,
which she suffered and unfortunately took her life, was directly attributable
to the injury to her right knee.  This is within a reasonable degree of medical
certainty.

Dr. Coward signed a statement on October 14, 2010 that reads:

I have reviewed medical records from Dr. James Tucker dated December 12,
2009 and December 15, 2009; a radiology report regarding an MRI of the
right knee dated December 15, 2009; physical therapy records regarding
treatment dates of December 21, 2009, December 22, 2009, December 23,
2009, December 28, 2009 and the physical therapy discharge summary
dated December 29, 2009; records from Southern Care/Southern Paramedic
Services, Inc. dated December 28, 2009.  Ozark Health Medical Center
Nursing Center/Home Health records dated December 28, 2009; and
Conway Regional Health System Emergency Room records dated December
28, 2009.

It is my opinion, within a reasonable degree of medical certainty, that the
injuries that Wendy Freeman sustained to her right lower extremity on
December 10, 2009 likely caused the pulmonary embolus/emboli that
ultimately resulted in her death on December 28, 2009.

Dr. Greg Jones wrote letter to Claimant’s counsel on December 3, 2010 that reads:

I write in response to your request that I review records and information
provided on November 15, 2010, and render an orthopedic opinion as to the
relationship of the trauma sustained in her work injury and her subsequent
demise from deep vein thrombosis and pulmonary embolus.

I have read the records involved and would concur that she has had a deep
vein thrombosis/pulmonary embolus and that is the primary cause of death
based on the information provided.  I would state unequivocally, that despite
her obesity and birth control pills being mild risk factor increases in terms of
deep vein thrombosis and pulmonary embolus in any individual, that it is the
completion of Vicharow triad with injury that provides the added factor that
in fact is directly involved with the temporal relationship of this woman’s
cardiovascular collapse secondary to pulmonary embolus that occurred.

Dr. Tucker had appropriately diagnosed her injury and was waiting for
conservative healing of the MCL injury and had appropriately timed
proposed ACL reconstruction with that conservative care.  The physical
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therapy and medical care rendered I believe to be appropriate.  Aspirin, I
would concur for DVT prophylaxis, is the standard of care in my medical
opinion.

I would state with medical certainty that the trauma sustained and the
subsequent venostasis and secondary factors related to the trauma and
development of altered blood flow secondary to swelling, the injury about the
knee sustained an intimal and other venous factors contributory are the
primary and major cause of the occurrence of a deep vein thrombosis and
subsequent pulmonary embolus in this unfortunate individual resulting in her
demise.

I state these facts within a reasonable degree of medical certainty, but
specifically I believe this trauma ultimately resulted in her death as described
above and that the additional factors of birth control medication and morbid
obesity, while in some measure potentially risk factors and contributory to a
greater degree than in another individual, were not the cause given the
temporal relationship of the injury and subsequent collapse during the
physiotherapy.

Exhibits-Non medical

Claimant’s Form AR-N, dated December 15, 2009, reflects that she injured her right

knee on December 10, 2009 when she “fell down steps leading to door at building.”
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ADJUDICATION

A. Compensable Consequence

Claimant’s estate has contended that on December 21, 2009, while engaged in

physical therapy that had been prescribed by her authorized treating physician for her

compensable right knee injury, she experienced a pulmonary embolus that resulted in her

death.  The estate has argued that her alleged pulmonary embolus and resulting death

were compensable consequences of her compensable injury.

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Koster v. Custom Pak & Trissel, 2009

Ark. App. 780, ___ S.W.3d ___.  It is generally a matter of inference, and possibilities may

play a proper and important role in establishing that relationship.  Osmose Wood

Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992).  A finding of causation

need not be expressed in terms of a reasonable medical certainty where supplemental

evidence supports the causal connection.  Koster, supra; Heptinstall v. Asplundh Tree

Expert Co., 84 Ark. App. 215, 137 S.W.3d 421 (2003).

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), a claimant has the burden of

establishing the existence of a compensable consequence by a preponderance of the

evidence.  This standard means the evidence having greater weight or convincing force.
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Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___ (citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Burkett v. Tiger Mart, Inc., 2009 AWCC 70, Claim No.

F608022 (Full Commission Opinion filed May 4, 2009), aff’d in part and rev’d in part on

other grounds, 2009 Ark. App. 93, ___ S.W.3d ___; Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  This

includes the requirement that there be medical evidence of an injury support by objective

findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full

Commission Opinion filed April 28, 2003).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant’s medical records contain objective findings that she suffered from a

pulmonary embolus on December 28, 2009.  Her chest x-ray from Ozark Health on that

date, according to the report, showed “a wedge section in the right upper quadrant that

was suspicious for pulmonary emboli . . . .”  “Pulmonary embolism” is defined in BORLAND’S

ILLUSTRATED MEDICAL DICTIONARY 602 (30th ed. 2003) as “the closure of the pulmonary

artery or one of its branches by an embolus, sometimes associated with pulmonary
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infarction.”  In turn, the definition of “embolus” is “a mass, which may be a blood clot or

some other material, that is brought by the bloodstream through the vasculature, lodging

in a vessel or bifurcation too small to allow it to pass, obstructing the circulation.”  Id.  Dr.

Henderson noted that her electrocardiograms reflected “a tachycardia of approximately

110 with a left atrial enlargement, right bundle branch block.”  She stated that “[t]hese

findings are consistent with pulmonary embolus.”  Drs. Coward, Jones, and Tucker (the

latter being her treating physician) all have opined that Claimant suffered a pulmonary

embolism.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the medical evidence,

I credit these findings.  Claimant’s estate has proven by a preponderance of the evidence

that she sustained a pulmonary embolus or embolism on December 28, 2009.

These three physicians have all put forward the position that the pulmonary

embolus or embolism on that date was the cause of Claimant’s death.  Dr. Tucker

succinctly stated:  “Ms. Freeman passed away on December 28, 2009, from a pulmonary

embolism.”  All three noted that their opinions were given within a reasonable degree of

medical certainty.  I have reviewed them with an eye to the balance of the evidence–which

includes a finding by Patrick Moore, Faulkner County Coroner, that her death was due to

“Probable Pulmonary Embolis”–and I credit them.  Claimant’s death has been proven to

be the result of the pulmonary embolus or embolism.
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I likewise find that a causal connection between the pulmonary embolus or

embolism and Claimant’s admittedly compensable right knee injury on December 10, 2009

has been established here.  Her husband testified at the hearing that he saw her sustain

the knee injury when she fell down the stairs at the school where she worked.  He recalled

that when she first presented for therapy 11 days later, her injured leg was swollen.  In the

days prior to this visit, she had been fairly immobile, sitting with her leg elevated.  I credit

this testimony.  It comports with the statement of the therapist on December 21, 2009 that

Claimant had “[m]oderate edema.”  By the same token, I do not credit the statement of the

same therapist in the addendum to his record on the date after Claimant’s death that “[n]o

redness or swelling was noted” in her lower extremities while she underwent therapy.  I

also credit Mr. Freeman’s testimony that from the date of the fall until December 28, 2009,

Claimant wore a knee brace; and that during the Christmas break from her physical

therapy, she did not get up and move around very much because she was on crutches and

in pain.  Her records for December 22 and 23, 2009 show that she was suffering from

muscle cramps.

Dr. Coward testified that the “moderate edema” certainly could have been a

symptom of the embolus.  Mr. Freeman’s testimony that Claimant had never been

previously treated for a blood clot or any type of cardiovascular problem is likewise

credited; and I note that her records do not reflect otherwise.

The medical evidence shows that Claimant was obese and was on oral birth control

medication.  Dr. Jones stated that these are both “mild” risk factors in developing deep

vein thrombosis and a pulmonary embolus.  But he was insistent that the knee injury and
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its aftermath was the “primary and major cause” of the embolus.  In rendering this opinion,

he took note, as did Dr. Coward in his deposition testimony, that Claimant’s collapse and

ultimate death were contemporaneous with the knee trauma.  Coward pointed out that

before the knee injury, Claimant, who was relatively young, was ambulating normally and

not suffering from severe congestive heart failure.  He added that the knee injury was the

primary risk factor.  On the other hand, Dr. Tucker wrote that it is “impossible” to tie the

embolus to the knee injury.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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After due consideration, I credit the opinions of Drs. Coward and Jones over that of Dr.

Tucker.  Claimant’s estate has shown that it was the compensable knee injury that caused

the embolus to form in her lower extremity.

Furthermore, I find that Claimant’s estate has proven that the act that caused the

embolus to break loose and lodge in a blood vessel in her chest was the physical therapy.

The medical records show that at the time Claimant collapsed at the therapist’s office on

December 28, 2009, she had been undergoing therapy for 38 minutes.  When she

collapsed, she was riding a recumbent bicycle.  According to the therapist, Claimant “was

able to complete one revolution” prior to her passing out.  Coward testified that the

contraction of her calf and thigh muscles, which would return blood to the heart from that

area, would have dislodged the clot.  I credit this.  The evidence shows that the physical

activity in which she was engaged at the time of her collapse was the therapy ordered by

her authorized treating physician, Dr. Tucker, to prepare her for surgery.  But for her

compensable injury, she would not have been in physical therapy.

In Preway, Inc. v. Davis, 22 Ark. App. 132, 736 S.W.2d 21 (1987), the Arkansas

Court of Appeals held that a claimant was in the course and scope of her employment

when she was injured in an automobile accident while en route to a doctor for treatment

fo a prior compensable injury.  In so doing, the court noted that in 1 Larson, WORKMEN’S

COMPENSATION LAW 13.11(d) (1985), Dr. Larson espoused the “quasi-course of

employment” doctrine, which means

activities undertaken by the employee following upon his injury which
although they take place outside the time and space limits of time
employment, and would not be considered employment activities for the
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usual purposes, are nevertheless related to the employment in the sense
that they are necessary or reasonable activities that would not have been
undertaken but for the compensable injury.

The Court of Appeals affirmed this approach in Sword, supra.

I find that Preway and its progeny are controlling here.  See also Holt v. Pork Group,

Inc., 2003 AWCC ___, Claim No. F109345 (Full Commission Opinion filed December 19,

2003)(fall in hospital for work-related injury compensable).  The evidence establishes that

Claimant’s death would not have occurred but for her compensable knee injury and an

activity–the therapy–undertaken only because of that injury.  See Sword, supra, et al.

Thus, the pulmonary embolus or embolism is causally connected to her compensable

injury.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2009) defines "compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

All of the elements of this have been established.  In addition to the foregoing, Claimant’s

death by pulmonary embolus or embolism has been shown to have been caused by a

specific incident identifiable by time and place of occurrence, and, again, certainly resulted

in her death.

In addressing the pulmonary embolus or embolism, I note that neither party cited

Ark. Code Ann. § 11-9-114 (Repl. 2002).  This reads:
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(a)  A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular
accident or myocardial infarction causing injury, illness, or death is a
compensable injury only if, in relation to other factors contributing to the
physical harm, an accident is the major cause of the physical harm.

(b)(1)  An injury or disease included in subsection (a) of this section shall not
be deemed to be a compensable injury unless it is shown that the exertion
of the work necessary to precipitate the disability or death was extraordinary
and unusual in comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternatively, that some unusual and
unpredicted incident occurred which is found to have been the major cause
of the physical harm.

(2)  Stress, physical or mental, shall not be considered in determining
whether the employee or claimant has met his or her burden of proof.

(Emphasis added)  See Mountain Home Mfg. v. Hafer, 66 Ark. App. 127, 991 S.W.2d 127

(1999).

To the extent this statute applies here, I find that an accident was the major cause

of the physical harm–the embolus or embolism and resulting death–to Claimant.  “Major

cause” is more than fifty percent (50%) of the cause, and has to be established by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-102(14)(A) (Supp. 2009).

Furthermore, the evidence shows that the therapy that she was undergoing, particularly

riding the recumbent bike, was extraordinary and usual in comparison to her job as a

teacher.

In sum, Claimant’s estate has proven by a preponderance of the evidence that her

pulmonary embolus or embolism and resulting death was a compensable consequence of

her December 10, 2009 compensable right knee injury.

B. Reasonable and Necessary Treatment
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As part of this claim Claimant’s estate contends that she was entitled, at

Respondents’ expense, to the treatment she was rendered in connection with her death.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer shall

provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

I have reviewed all of the records in Joint Exhibit 1 concerning Claimant’s treatment

following her collapse on December 28, 2009, and find that her estate has proven by a

preponderance of the evidence that all of it was reasonable and necessary for treatment

of her compensable consequence.

C. Funeral Expenses

Claimant’s estate has also contended that it is entitled to “statutory funeral

expenses.”  Arkansas Code Annotated § 11-9-527(a) (Repl. 2002) provides:  “If death

results from an injury occurring on or after July 1, 1993, the employer shall pay the actual
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funeral expenses, not exceeding the sum of six thousand dollars ($6,000).”  I find that the

estate is entitled to reimbursement of said expenses, up to $6,000.00,  in accordance with

this provision.

D. Death Benefits

Claimant’s estate has also contended that her dependents are entitled to death

benefits.  The relevant stipulations are the following:

4. At the time of the claimant’s death, she was married to and living with
Brent Freeman and had two minor children, Aaron William Freeman
and Addison Lynn Freeman.

8. If Respondent No. 1 is unsuccessful in contesting the compensability
of this death claim, Respondent No. 1 will owe a total of $178,750.00
in survivor benefits prior to the Trust Fund’s obligation for survivor
benefits.

9. Per its letter of August 24, 2010, the Trust Fund has acknowledged
Brent Freeman (husband), Aaron Freeman (minor son) and Addison
Freeman (minor daughter) as lawful dependents if Respondent No.
1 is unsuccessful in its defense of this claim.

12. Claimant’s spouse and children were wholly and actually dependent
on Claimant.

Section 11-9-527(c) reads:

(c) Beneficiaries–Amounts.  Subject to the limitations as set out in §§
11-9-501 - 11-9-506, compensation for the death of an employee shall be
paid to those persons who were wholly and actually dependent upon the
deceased employee in the following percentage of the average weekly wage
of the employee and in the following order of preference:

(1)(A)(i) To the widow if there is no child, thirty-five percent (35%),
and the compensation shall be paid until her death or remarriage.

(ii) However, the widow shall establish, in fact, some dependency
upon the deceased employee before she will be entitled to benefits as
provided in this section;
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(B)(i) To the widower if there is no child, thirty-five percent (35%), and
the compensation shall be paid until his death or remarriage.

(ii) However, the widower shall establish, in fact, some dependency
upon the deceased employee before he will be entitled to benefits as
provided in this section;

(2) To the widow or widower if there is a child, the compensation
payable under subdivision (c)(1) of this section and fifteen percent (15%) on
account of each child;

(3)(A) To one (1) child if there is no widow or widower, fifty percent
(50%).

(B) If more than one (1) child, and there is no widow or widower,
fifteen percent (15%) for each child, and in addition thereto, thirty-five
percent (35%) to the children as a class, to be divided equally among them;

(4) To the parents, twenty-five percent (25%) each;

(5) To brothers, sisters, grandchildren, and grandparents, fifteen
percent (15%) each.

After consideration of the evidence, I find that it has been shown by a

preponderance of the evidence that Brent, Aaron and Addison Freeman, the widower and

minor children, respectively, of Claimant, are entitled to benefits in accordance with the

above provision.

E. Attorney’s Fee

In addition to those stipulations quoted above, the other pertinent ones on this point

are:

7. Respondent No. 1 has contested the compensability of Ms.
Freeman’s death.

10. The Trust Fund has deferred to the outcome of the litigation made
necessary by Respondent No. 1's controversion of the compensability
of Wendy Freeman’s death.
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11. The Trust Fund has not controverted benefits to the named potential
beneficiaries.

One of the purposes of the attorney's fee statute is to put the economic burden of litigation

on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193, 745

S.W.2d 647 (1998).  It was the controversion of the compensability of Claimant’s death by

Respondents No. 1 that led to this litigation–notwithstanding their concession of the

entitlement of her dependents to benefits if the defense of the controversion was

unsuccessful.  I thus find that Claimant’s attorney is entitled to a 25 percent (25%)

attorney’s fee on the indemnity benefits awarded herein under Ark. Code Ann. § 11-9-

715(a)(1)(B) (Repl. 2002), one-half of which is to be paid by her dependents and one-half

to be paid by Respondents No. 1 in accordance with § 11-9-715(a)(2)(B)(i).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).
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CONCLUSION AND AWARD

Judgment is hereby entered in accordance with the findings of fact and conclusions

of law set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


