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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On December 13, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The parties have stipulated that the employment relationship existed on April 12, 2009;

that appropriate weekly compensation benefits are $399.00/$299.00, for total/permanent partial

disability; that the claimant sustained a compensable injury to his lumbar spine on April 12,

2009;that there is no dispute regarding the payment of temporary total disability or medical

benefits; that the claimant reached the end of his healing period on September 22, 2009; and that
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the respondents have not paid any permanent disability benefits and controvert the claimant’s

entitlement any permanent partial disability benefits.

The issues before the Commission at this juncture are the existence and extent of

permanent partial disability for both permanent physical impairment and permanent functional

disability; the claimant’s entitlement to additional medical services; and attorney fees.

The claimant contends that he has sustained a seven percent (7%) physical impairment as a

result of the compensable injury; that he sustained a permanent partial disability in the amount of

twenty-five percent (25%) as a result of the compensable injury; that he is entitled to future

medical treatment by Dr. Gary Kaplowitz, which is reasonable and necessary in connection with

the treatment of his compensable injury; and attorney fees on the afore benefits.

The respondents content that the claimant sustained a sprain overlying pre-existing

degenerative disc disease and degenerative joint disease; that the three percent (3%) permanent

impairment rating assigned by Dr. Dwayne Patterson of Raleigh Orthopedic on September 22,

2009, was primarily for the pre-existing disease.

The testimony of Plummer Foster, the claimant, coupled with the deposition testimony of

Dr. Dwayne E. Patterson, Dr. Jennifer L. Swanson, and Dr. Gary L. Kaplowitz, along with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Plummer Randolph Foster, the claimant, with a date of birth of April 24, 1958, is a 1977,

graduate of Norman Mass High School, in Henderson North Carolina.  Claimant continues to

reside in Henderson, North Carolina.  

Regarding his work history, the testimony reflects that the claimant’s first job after high
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school was at Burkhart Bagging Mill; thereafter he worked at Rose’s Warehouse/Blythe

Industries.  All of the claimant’s employment before going to truck driving school, consisted of

manual labor.   The claimant’s highest hourly rate before becoming a truck driver was $10.00, per

hour.

The testimony of the claimant reflects that he went to truck driving school in 2004 at

Schneider National in Charlotte, North Carolina.  After graduating from the truck driving school

claimant was employed for Schneider Dedicated on the Wal- Mart dedicated counties in North

Carolina earning twenty-five cents, ($.25), per mile, and earning approximately five hundred

dollars, ($500.00), a week.  Prior to his employment by respondent-employer, the claimant was an

owner-operator of his own truck.  The claimant explained why he ceased the afore venture:

It was working out fine until the fuel went up to four
dollars a gallon.  And it kind of put me out of business, because
I had just got started, plus I was making truck payments; so, at 
that rate, the fuel put me out of business. (T. 13).

The claimant commenced his employment with respondent on or about  December 20,

2008, as a truck driver, and last worked for same on April 12, 2009.  In describing the April 12,

2009, injury in the employment of respondents, the testimony of the claimant reflects:

I was in Augusta, Georgia, on I-20, in Augusta, Georgia.

Well, I was coming to a work zone, and entered a work 
zone, it was two lanes and it ended up in one lane and had on-
coming traffic coming down the ramp to get onto I-20.  But they 
had a stop sign there; so, they had to stop and yield to the on-
coming traffic.  And as I was pulling toward the stop sign, I was 
- - this truck pulled out in front of me, and I said to myself, I said, 
“Well, this second guy, he’s probably going to try that too.”  
And so, as I said, he pulled out.  And then, I said, “Well, the 
third guy, I know he don’t stand a chance,” I said, “I’m going 
to be at the stop sign,” and as soon as I said it, he pulled out 
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too and hit the side of my truck on the passenger side right at 
the front bumper.

*       *       *

When he hit the truck, it pushed the truck over to the 
left toward the concrete barrier.  Because when he first came
out, really, he mashed on the gas; so, he mashed on the gas;
so, he could hurry up and come out.  But when he did, he hit 
me - - he hit the truck and it pushed the truck over to the left
towards the concrete barrier. (T. 14-15).

The testimony of the claimant reflects that initially he did not think that he had suffered any injury

in the accident.  The claimant testified that he did not hit anything in the cab of his truck during

the impact nor was he thrown against anything in the cab.

The claimant’s testimony reflects that approximately two (2) days after the April 12, 2009,

accident he experienced physical symptoms attributable to same.  Claimant testified that by the

time he was seen by a doctor he was feeling bad and had difficulty getting out of the bunk in the

cab of his truck due to stiffness and pain in his back.  The claimant went to the doctor one time in

Atlanta, Georgia, as directed.

The claimant testified that he had never been in truck accident prior to the April 12, 2009,

date.  Claimant acknowledged that twenty (20) years earlier he was in a motor vehicle accident,

however did not sustain any injuries in same.  Claimant denies that he has had any other kind of

accident where he suffered an injury to his back.  Further, the claimant denied that he had ever

gone to a doctor for treatment of a back strain or just treatment for his back prior to the April 12,

2009, accident.  Finally, the claimant denies that he was having any trouble with back pain when

he was driving a truck before the April 12, 2009, accident.

The clamant went to Dr. Jennifer Swanson, who is located at the Concentra Health Center
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in Durham, North Carolina, which is 37 miles from the claimant’s residence in Henderson, North

Carolina.  Claimant maintains that at the time of his visit to Dr. Swanson he was in pain with his

back hurting.  The claimant testified that in addition to the back pain, he was weak in his legs at

the time of his initial visit to Dr. Swanson.  Claimant denies telling Dr. Swanson that when he was

sitting or at rest he did not have pain, which was above his belt line in the center of his back and

to the left.

The testimony of the claimant reflects that his treatment under the care of Dr. Swanson

consisted of medication and physical therapy.  The claimant testified that while he performed the

physical therapy and exercises as directed while under the care of Dr. Swanson, they did cause

him pain.  (T. 23).  The claimant denies that he was walking normally on May 6, 2009, as

reflected in the record of Dr. Swanson, but, instead was walking bent over and unable to

straighten up due to pain.  The claimant added:

And most of the time I went, I was walking kind of bent
over, because she gave me a pillow to put behind me when I got
in the car that would kind of - - I guess, to keep me stable some
while I was driving. (T. 24).

The claimant testified regarding the difficulty he had getting on and off of the examining table at 

Dr. Swanson’s office. (T. 24-25).  The claimant discussed the circumstances surrounding the 

MRI that he underwent:

Well, what she did, she tried to dismiss me.  She wanted
to dismiss me, because she said I pulled the sled and there was 
too much - - and I said how can you dismiss me when I’m still in 
pain?  And then, she said something about J.B. Hunt.  And, then,
I told her that I wanted a second opinion.  And when I asked for 
the second opinion, that’s when they told me about the MRI. (T. 27).

After leaving the care of Dr. Swanson, the claimant testified that he went to a different physical
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therapist, in Oxford, North Carolina, and was provided different exercises.

The claimant’s employment was terminated pursuant to the policy of respondent regarding

short term employees unable to work who do not qualify for FMLA.  The employees are free to

reapply for employment when they are able to work.  (T. 28).

The claimant commenced treatment under the care of Dr. Dwayne Patterson after the MRI

was obtained.  The claimant was seen by Dr. Patterson from June 2009 to September 2009.  The

claimant testified that when he was released by Dr. Patterson in September 2009, his physical

condition was the same as when he started.  The testimony of the claimant reflects that following

his release by Dr. Patterson he sought employment:

Yes, sir, at that point, I started - - I got work, after all my
work, I went back to the doctor, and I asked him to release me and
that’s when I started looking for a job - - I started drawing 
unemployment, is what it was.  I started drawing unemployment. (T.32).

The claimant secured a job working at Carl Drugs unloading boxes.  The testimony of the

claimant reflects that he was not able to perform the job for more then two (2) weeks because of

the pain in his back.  The claimant’s testimony reflects, regarding the unloading job:

Well, there was times I couldn’t do it, but I had to do it
because I had pull - - I had to work.  I got a family and I had to
work; so, I just had to suffer pain and do what I had to do.  I tried
to find something better, you know.(T. 33-34).

As to whether his employment was terminated from the unloading job, claimant added:

Yes, I think I was, because one day the lady called me at 
night and she told me, said, “There’s no need for you to return 
back to Carl Drug,” and I said, “Why?”  And she said, “Because
so and so said that you were too slow or something or something
another.”  I said, “Why am I too slow, because I’ve done that 
work before, and I picked up on doing everything in a week.  I 
could check in trucks, you know, and I could drive the little four-
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wheelers, and I did it all in a week,” and I’m saying, “Why is she
saying I’m too slow?”  But I think something else took a part in it,
if I’m not mistaken with it. (T. 34).

Claimant acknowledged that he could not have held up continuing the unloading job.   Clamant

testified after the unloading job ended he had difficulty finding a job.

The claimant explained that he has a friend who is a manager at Schneider that helped him

get his present job in April 2010.  The claimant offered that if he did not have a truck driving job,

he would probably be working at a fast food restaurant.  The claimant present job does not entail

long haul driving.  The claimant elaborated on his present job and his driving route:

Sometimes, like, I live in Henderson and sometimes I get 
a load going to Raleigh, which is like forty-one miles, and then, I 
might have another stop, be like over in Durham, or another stop
in Greensboro.  And round trip is like a two-hundred-fifty-mile
radius, you know, if you get a good run.  And sometimes you don’t
get a good run.  Sometimes you might get a two-stop to Raleigh and 
you can do it in an hour and a-half and be back at home. (T. 35).

The claimant noted that most of the time he does not have to load and unload.  The claimant

asserts that he is not able to do long haul driving because he cannot sit for long periods of time

without stopping and getting up and resting due to residuals of his April 12, 2009, compensable

injury.  Claimant noted that he is able to do his present job because he can stop any time he gets

ready.  The testimony of the claimant reflects that if he was offered an over-the-road long haul

trucking job he would be unable to perform it because of symptoms.  

The claimant acknowledged that he is now making comparable wages as when he was

employed by respondents. (T. 36).  Nevertheless, the claimant offered that it is his belief that his

permanent injury has affected his earning ability.  The claimant testified that the April 12, 2009,

has diminished his future earning ability by 20 to 30 %.
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During cross-examination, the claimant testified that he went to Atlanta, Georgia

following the April 12, 2009, accident because he was scheduled to take a DOT driving test.  The

claimant acknowledged seeing a physician in Atlanta at a Concentra Health Center on one

occasion and that his injury was diagnosed as a lumbar strain.  Thereafter the claimant returned to

the Henderson-Durham area and commenced treatment under the care of Dr. Swanson.

The claimant retained the services of North Carolina attorney, Randall Conger, and

pursued the accident case against the other driver involve the accident in Augusta, Georgia.  The

claimant testified that the North Carolina associated with a Georgia attorney and that the case was

settled just before Christmas for twenty-five thousand dollars ($25,000.00).  Respondents

received their subrogation interest from the settlement.

The claimant was first seen by Dr. Swanson on April 28, 2009.  The claimant disputes the

information in the examination report of Dr. Swanson regarding a lack of pain.  Dr. Swanson also

assessed the claimant’s complaint following her initial examination of as a lumbar strain.  Contrary

to the entries in the physical therapy notes and the records of Dr. Swanson, the claimant maintains

that he has not been pain free since the April 12, 2009, accident. (T. 43-45).

Responsive to his failure to register his complaints about the physical therapy to either the

physical therapist or Dr. Swanson, the claimant testified:

Because my case nurse with J.B. Hunt, said if I have any
problems to call her and she would consult with the doctors.  She
said it wasn’t my responsibility to consult with the doctor, that was
her job.  That’s what she was getting paid for.  She also told me 
said, if the doctor that she assigned me up to see, she said, if I see 
any other doctor other than that doctor, I need to call her first. (T. 53).

The testimony of the claimant reflects that his treatment under the care of Dr. Patterson



9

was arranged/scheduled by nurse case manager, when he called and relayed that Dr. Swanson had

released him.  The claimant denies that he was referred to Dr. Patterson by Dr. Swanson.

The claimant concurs with the September 22, 2009, report of Dr. Patterson reflecting that

he returned with “minimal pain” but quite a bit of stiffness.  The claimant’s testimony reflects that

he was not told by Dr. Patterson at the conclusion the September 22,2009, visit that the was at

maximum medical improvement.  Claimant acknowledged that he was released by Dr. Patterson

on September 22, 2009, and was told of the 3% permanent impairment being assigned.

The claimant acknowledged receiving six (6) to eight (8) weeks of unemployment

compensation benefits pursuant to a filing for same in Arkansas.  The claimant was hired at Carl

Drugs after his unemployment benefits ceased.  

The claimant testified that his aunt told him about Dr. Kaplowitz.  Claimant denies that he

was referred to Dr. Kaplowitz by the North Carolina attorney that represented him in the motor

vehicle accident case.  The claimant testified that while he did not recall the dates, it was his

recollection that he visited the office of Dr. Kaplowitz “about three times”.  Claimant does not

dispute that the first time he was seen by Dr. Kaplowitz was February 22, 2010.  The claimant

testified that he did inform Dr. Kaplowitz of his work at Carl Drugs.

The testimony of Dr. Jennifer Swanson was obtained by deposition on April 21, 2010, and

is herein designated a part of the record as Joint Exhibit #2.  Dr. Swanson is a board certified

emergency physician, who worked in the emergency department for nine (9) years, following

which she worked in urgent care in Cary, North Carolina for another eight (8) years.  Dr.

Swanson has been employed at Concenta doing occupational medicine and urgent care as the

center medical director since 2006.  The testimony of Dr. Swanson reflects that since 2006, 
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probably 95% of the patients that she sees are occupational medicine patients at Concentra.  Dr.

Swanson added:

Yeah.  Our occupation medicine clients are a mix of 
both injury care, which is what you’re describing - - as well as 
basically physical exams and assessment as far as fitness for 
duty and pre-employment physicals, that kind of thing. (JX #2,p. 6).

Dr. Swanson confirmed that the claimant was seen by a physician assistant, Maria Gluys,

in the Atlanta office of Concentra Health Centers on April 17, 2009, for a work-related injury that

occurred on April 12, 2009.  The prior diagnosis of the claimant’s injury was that of a lumbar

strain and thoracic strain.  Dr. Swanson noted that physician assistant Gluys was working under

her supervision.  On April 28, 2009, the claimant was evaluated by Dr. Swanson.

The testimony of Dr. Swanson reflects that by the time she saw the claimant on April 28,

2009, he had undergone some physical therapy and was better.  Additionally, Dr. Swanson

testified that at the time of her April 28, 2009, evaluation of the claimant he denied any radicular

pain - - pain that would radiate from the back down into the leg.  Dr. Swanson’s testimony

reflects, regarding the April 28, 2009, examination:

He specifically said - - well, I asked about numbness
or weakness and he denied numbness and weakness. (JX #2, p. 10).

Further, Dr. Swanson testified that she did not find any spinous tenderness in either the thoracic,

cervical or lumbar areas, during her examination of the claimant on April 28, 2009.  Regarding

any finding of an acute transverse process fracture, Dr. Swanson testified:

Each lumbar vertebra has a - - well, a process of bone.

To get really lay language, a bone that sticks out to the
sides and that’s called the transverse process.
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And that question was raised on the first x-rays that were
obtained on his initial visit.  There was a final radiologist’s reading
that suggested that that should be clinically correlated with the 
patient’s exam, and but they indicated they felt it might be a 
congenital anomaly.  And later there was an MRI that did not 
comment on a transverse process fracture. (JX #2, p. 10-11).

Dr. Swanson concluded, based on the radiographic and MRI information, there was no transverse 

process fracture.  Dr. Swanson acknowledged that she assessed the claimant’s complaint as a

lumbar strain, a nonpermanent condition which indicates that muscles or ligaments have been

strained.  Regarding the typical healing or recovery period for a lumbar strain, Dr. Swanson

offered:

Yeah.  There’s a big variability from patient to patient as
far as recovery time, but probably in the medical literature most, 
you know, back injuries tend to run about 12 weeks or so for 
recovery. (JX. #2, p. 12).

Regarding a May 6, 2009, visit of the claimant,  Dr. Swanson confirmed that the claimant

relayed that he had zero pain when sitting or at rest, and that activity caused pain at 8 on a 0 to 10

pain scale.  Regarding the afore, Dr. Swanson’s testimony reflects:

Right.  When I was - - our physical therapy department is 
in our office, so on occasion I have discussions with them about 
patients we’re working on together.  An on this occasion I spoke 
with his physical therapist and they reported that he had had on 
pain with pushing activity or his PT exercises in the PT session 
that day. (JX 2, p. 13).

Because the claimant had a functionally normal exam and the physical therapist felt that he had

met all of his PT goals, Dr. Swanson testified that she discharged the claimant from the PT

program on May 6, 2009.   Dr. Swanson explained that on the May 6, 2009, visit she felt that the

claimant was able to return back to regular activities without restrictions.  
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Dr. Swanson testified that at times patients that have back injuries may walk with an

altered posture or they may walk with a limp.  Dr. Swanson’s May 6, 2009, records reflect that

the claimant normally without any type of a limp.  Dr. Swanson further testified regarding her

examination of the claimant during the May 6, 2009, visit:

Basically, when I do that portion of the exam, I’m 
palpating along the patient’s spine and the paraspinal muscles 
that run along the length of the spine.  And on this visit the 
patient did not have any tenderness when I pushed on him.  
He said that when he had pain, which he had already indicated 
was there when he did postural changes, that that was at the 
L5/S1 junction. (JX. #2, p. 16). 

 
The claimant returned to Dr. Swanson on May 11, 2009.  Dr. Swanson’s testimony

reflects regarding the visit:

He said that he had not returned to work for regular 
duty because he needed a new DOT exam and that he was 
not comfortable with his ability to return to regular work and
that he wanted to have a second opinion regarding his back.
(JX #2, p. 21).

Dr. Swanson also noted during the May 11, 2009, visit that the claimant reported excruciating

pain in his neck and upper back –  areas that he had not reported previously to her, as well as his

low back.  Dr. Swanson continued regarding the afore:

He had not reported pain - - I noted later in my medical 
records or later in this note that I reviewed his prior medical 
records.  I could not find any documentation of neck complaints
in any provider visit at our clinic, and he had a normal neck exam
at that visit and also at the previous visit of 5-6-09.

He had reported thoracic pain at the initial visit and a 
follow-up visit of 4-28-09 showed that the thoracic spine on 
examination was pain-free and had normal range of motion as
it was at the follow-up visit of 5-6-09. (JX #2, p. 21-22).

Dr. Swanson testified that the claimant said that his pain began over the weekend and denied any
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new or unusual activity over the weekend as a precipitant.  Dr. Swanson concluded that her

assessment of the claimant during the May 11, 2009, examination was atypical, which is why she

ordered the MRI. (JX #2, p. 24-28).  Dr. Swanson offered that the claimant’s significant pain

reports of May 11, 2009, could not be correlated with the original workers’ compensation injury

of April 12, 2009. (JX #2, p. 30-31).

The MRI was performed on May 14, 2009, at Granville Medical Center in Oxford, North

Carolina.  In discussing the finding from the MRI, Dr. Swanson’s testimony reflects with respect

to whether the finding of a moderate bulge slightly skewed to the right side more than the left was

the product of degenerative disc disease:

Yes and no.  I mean, certainly when people develop 
degenerative disc disease, they can as the disc starts to break 
down and thin and/or desiccate, the disc can bulge out of 
position and that can be a consequence of that. (JX #2, p. 35).

Dr. Swanson elaborated with respect to degenerative disc disease and degenerative joint disease:

Well the degenerative disc disease we already discussed.
It’s basically as all of us get older the discs can start to dry out.
They can thin.  They can break down.

They can bulge to one side or the other side or they can
bulge posteriorly, you know, into the area of the spinal canal.
And that’s what’s considered degenerative disc disease.  
Degenerative joint disease is basically arthritis involving the
bones of the spine and, well, it is what it is. (JX #2, p. 37-38).

Dr. Swanson testified regarding her May 18, 2009, report, which entailed a visit by the claimant

subsequent to the May 14, 2009, MRI.  The MRI disclosed that the claimant had multi-level

degenerative disc disease and degenerative joint disease with mild stenosis of L3 foramina on the

right.  Dr. Swanson concluded that the abnormalities on the MRI did not correlate with the

claimant’s left sided back pain. (JX #2, p. 44).  Dr. Swanson concurred, based on her
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examinations of the claimant and review of the MRI report, that the claimant sustained a lumbar

strain that overlay the pre-existing degenerative disc disease and degenerative joint disease. (JX.

#2, p. 45).  

During cross-examination, Dr. Swanson responded to a hypothetical question regarding a

physical therapist directing a patient to perform certain activities:

I have to tell you I am not comfortable answering that 
question because I have never seen our physical therapist ask
patients to perform push-ups as part of a rehabilitation for a 
back injury, so - -  

*       *       *

Again, there’s just so much hypotheticals in that.  If 
you’re asking me if an individual who pulled a sled and did 
push-ups might have pain after, sure.  That’s possible.

In terms of, again, the context of hypothetical issues
with this patient doing things in physical therapy, I’m not 
comfortable answering that because I had a report from the 
physical therapist that the person did all of their activities 
with no pain. (JX #2, p. 54-55).

On further questioning regarding the MRI findings and degenerative changes in patients, Dr. 

Swanson testified:

The importance of looking at an MRI and degenerative
changes on an MRI is being able to correlate them clinically with
the objective and subjective findings that you see in your patient
assessment.

It is possible that in someone who has underlying 
degenerative disc disease that if they had a significant trauma, 
could trauma cause a disc herniation in that situation?  Certainly
that’s possible.  Again, the point at hand would be whether or not
the patient’s symptoms with relationship to that trauma and their
findings actually correlated with something that could be potential
change in the MRI. 
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So that’s why in reference to this patient’s MRI there was
disc bulge skewed slightly to the right at the L3/L4 level and that 
did not correlate with the patient’s findings of left-sided back 
pain. 

I agree.  The significant trauma could certainly cause the
manifestations of his symptoms, which were diagnosed consistently
throughout his course as lumbar strain. (JX. 2, p. 60-61).

The testimony of Dr. Dwanye E. Patterson was obtained by deposition on April 21, 2010,

and is herein designated a part of the record as Joint Exhibit #1.  Dr. Patterson is board certified

in physical medicine and rehabilitation and has been employed at Raleigh Orthopaedic Clinic since

1997.

The claimant was first seen by Dr. Patterson on June 18, 2009, pursuant to a referral of

the nurse case manager and Dr. Jennifer Swanson.  At the time of the June 18, 2009, visit of the

claimant Dr. Patterson had access to the medical records of Dr. Swanson regarding her treatment

of the claimant’s April 12, 2009, work-related injury.  

Dr. Patterson acknowledged that the history of present illness in the June 18, 2009, report

came from the claimant.  Dr. Patterson testified that at the first visit the claimant did not have the

typical lumbar herniated disc symptoms of numbness and tingling radiating down his leg.  Dr.

Patterson concurred that based on the medical records that he reviewed and the physical

examination, the claimant did not have a herniated lumbar disc with any nerve impingement as

part of his condition. (JX #1, p. 8).  

Dr. Patterson’s testimony reflects that in his initial visit with the claimant there were no

objective findings.  Regarding the May 14, 2009, MRI of the claimant, Dr. Patterson testified:

It basically means there’s just some degeneration of several
of the discs and there’s some narrowing of the canal at L3/4. 
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(JX #1, p. 10-11).

Dr. Patterson further testified regarding the finding reflected in the MRI:

You know, his impression certainly fits with what my note
is.  The patient’s symptoms and things certainly fit with that.  
Reading through the actual findings, there is a little bit more of a
comment about a disc - - you know, he actually talks about a disc
herniation down here on the right at L5/S1.

That doesn’t come through on the impression at the end 
and I - - 

Correct.  That - - that seems he didn’t comment on that in 
the impression, which is mildly surprising.  And I again - - 
(JX. #1, p. 11-12).

Regarding the notation of the presence of a gentle mass effect, Dr. Patterson elaborated, in 

layman’s terms:

He means it’s kind of in the general vicinity of but certainly
isn’t doing major - - you know, it’s sitting there close to the nerve 
but not necessarily compressing the nerve a whole lot. (JX #1, p. 12).

Dr. Patterson did not disagree with the conclusion of the radiologist’s assessment of the 

claimant’s complaint as that of degenerative disc disease:

Kind of based on my notes, based on the guy’s symptoms,
you know, there certainly wasn’t anything in all of that that implied
that there was a big nerve impingement going on. (JX #1,p. 13).

Dr. Patterson further testified regarding the May 14, 2009, MRI findings:

As we said under a little closer inspection, I mean, if he did
truly have a small disc herniation or a medium disc herniation at 
L5/S1, you know, something like that certainly could be caused 
by an injury.

But - -  as I said, he wasn’t necessarily having symptoms 
on my first evaluation of an impinged nerve from it.  So, you know,
but most of the - - I mean, all the rest of the stuff which is all 
degenerative in nature certainly wouldn’t necessarily be created, 
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you know, by a recent injury.
As I said, this little comment here about a small right 

paracentral herniated disc certainly could come from an injury but,
you know, they’re very common either way. (JX #1, p. 15).

Dr. Patterson was questioned regarding a nexus between the claimant’s current back problems

and the April 12, 2009, accident versus the degenerative changes.  Responsive to the afore, Dr.

Patterson testified:

I responded that if he had an injury and he didn’t have back
pain before the injury, then he certainly could have back pain from
the injury.  The degenerative changes, you know, certainly could be 
a complicating factor, I guess.

There’s probably a better way to describe it and, obviously,
he could have back pain, you know; but the degenerative changes
themselves did not necessarily come from the injury I guess is what
I was trying to say.  I may not have said that very clearly, but if he 
had an injury and he wasn’t having back pain before that, then he 
certainly could have had back pain from his injury. (JX #1, p. 16-17).

Dr. Patterson testified that he continued to treat the claimant through the summer of 2009. 

Dr Patterson explained his medical treatment of the claimant:

His complaints of pain related to his injury, you know, 
complicated by the fact that he had the degenerative changes in
his back. (JX #1, p. 18).

On September 22, 2009, Dr. Patterson released the claimant as having achieved maximum 

medical improvement.  The testimony of Dr. Patterson reflects that he reached the afore 

conclusion because nothing was really changing in the claimant’s condition:

And there wasn’t really a lot of other choices in my mind at
that point for treatment and he had pretty much been the same for
a while, so I didn’t think there was much else we were going to be
able to do for him. (JX #1, p. 19).

As far as the claimant’s ability to return to his former employment as a long haul truck driver, Dr. 
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Patterson testified:

I just said that if he was going to be sitting for a long time,
he might have to get up five minutes every hour and move around
some.  I didn’t say specifically that he couldn’t, but as you can read
as well as I can, I put that he doesn’t think he can do it at this point.
I didn’t necessarily say that. (JX #1,p. 20).

Dr. Patterson assigned a 3% impairment rating for the claimant’s injury.  Elaborating on the basis 

for the rating, Dr. Patterson testified:

A combination.  I think it was based on his underlying 
degenerative disease, his pain and stiffness that never got better
after the accident based on information that he was not having 
all this before the accident. (JX #1, p. 21).

As to whether the claimant’s permanent impairment rating was based on the underlying 

degenerative disease as opposed to the sprain, Dr. Patterson responded, “I think it’s hard to be a 

hundred percent sure.” (JX #1, p. 36).

During cross-examination, Dr. Patterson concurred with the May 18, 2009, limitations on

the claimant’s activities by Dr. Swanson of no lifting over 40 pounds and no pushing/pulling over

60 pounds, as reasonable.   

The testimony of D. Gary L. Kaplowitz was obtained by deposition on April 22, 2010, and

herein designated a part of the record as Joint Exhibit #3.  Dr. Kaplowitz graduated with a

medical degree in 1978 from Guadalajara, Mexico, and did his Fifth Pathway Program and

residency in New York, both at Mount Sinai and Long Island Jewish-Hillside in orthopedics.  Dr.

Kaplowitz has been at Henderson Orthopaedics in Henderson, North Carolina since 1984. While

not board certified, Dr. Kaplowitz is board eligible, and has been an orthopedic surgeon for

twenty-six (26) years.
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Dr. Kaplowitz first saw the claimant on February 23, 2010, for a second opinion at the

request of the claimant’s North Carolina attorney.  Dr. Kaplowitz testified that while he did have

the claimant’s previous records at the time of his evaluation to include those from Concentra and

Dr. Patterson.  The testimony of Dr. Kaplowitz reflects that one of the things wanted in the

second opinion report was a review of “the PPD assigned by Dr. Patterson”.   Dr. Kaplowitz

testified:

Well, I got the - - the patient told me that the - - he was 
referred here by his attorney in order to review the permanent 
partial disability that he was assigned. (JX #3, p. 9).

Dr. Kaplowitz did not obtain another MRI relative to the claimant.  Dr. Kaplowitz 

testified that he relied on the May 14, 2009, MRI in his evaluation of the claimant.  Dr. 

Kaplowitz acknowledged that he did not make mention in his report of the MRI diagnosis made 

by the radiologist and Drs. Swanson and Patterson:

Right.  But degenerative disc disease and degenerative 
joint disease is the diagnosis - - well, a minute.  You’re - - you’re
referring to another MRI? 

Well, when I mentioned “this disease,” “progression of this 
disease” in my summary at the end, that is essentially degenerative 
disc disease.

In fact, I say, L4-5 shows degenerative changes, but - - and I
even mention that this makes him more vulnerable to this type of 
injury - - in terms of disc bulging.  I mean, everybody has degenerative
disc disease. (JX 3, p. 11-13).

The testimony of Dr. Kaplowitz reflects regarding the claimant’s findings on the May 14, 

2009, MRI:

In this case, there is a mass effect on the origin of the right
S1 nerve root caused by the paracentral disc herniation.
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In my opinion, it’s caused by trauma.  You - - 

In combination with degenerative changes. 

You know, like I said from the beginning, degenerative
disc disease everybody has, you know.  It’s - - it’s - - it’s an effect
of living, and your weight has an effect on that.   You - - the way
you - - you go through life basically has an effect on that. 

But that weakens the annulus, which - - which holds the 
disc in place.  When you have a direct trauma to that area, such as 
in a motor vehicle accident, it - - it makes the disc move out of its
normal position and press on the neural foramina. (JX #3, p. 15-16).

Dr. Kaplowitz acknowledged that the afore can also take place through the degenerative process. 

Dr. Kaplowitz confirmed that he is unable to say with any degree of medical certainty  that the

findings reflected in the May 14, 2009, MRI were caused by the April 12, 2009, accident. (JX #3,

p. 16).  Later, Dr. Kaplowitz offered:

It’s more likely than not caused by the accident.

Well, the fact that I have no evidence that he had a disc 
herniation prior to the accident. (JX #3, p. 17).

Dr. Kaplowitz maintains that if the diagnosis of the radiologist and Drs. Patterson and Swanson 

was that of the degenerative process a rating would not have been assigned the claimant: 

They would have - - they would have said his degenerative 
disc disease is responsible, and therefore he deserves no permanent
partial disability. (JX #3, p. 17).

Dr. Kaplowitz added:

I’m saying that the rating that he gave you was not a rating
based on his - - on his medical condition, but it was a rating based
on his condition after the injury.  That’s what he said in the report.
(JX #3, p. 18).

Dr. Kaplowitz elaborated on his February 23,2010 report regarding the prospects of the 
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need for future surgery:

No.  I said the nerve roots weren’t effected, but there
is already impingement.  MRI demonstrates impingement of 
the right S1 nerve root in the L5-S1 case.  And the MRI also
demonstrates at L3-4 that there is a - - that there is a disc 
herniation - - a bulge, resulting in - - in a  - - that goes to the 
left side, resulting in moderate central spinal canal stenosis.  
Now, because - - (JX #3, p. 28).

Dr. Kaplowitz acknowledged that if the claimant only had a lumbar strain it is not permanent.  

Dr. Kaplowitz testified that he was not aware that his report of February 23, 2010, was the first

report to recite finding of muscle spasms.  

During cross-examination Dr. Kaplowitz elaborated on the impairment rating that he

issued the claimant:

He has a 7 percent permanent partial disability based 
on his physical condition, and his physical condition is directly
related to the motor vehicle accident.  I don’t think you could 
fairly say that the entire 7 percent is because of the - - of the - -
of the accident.  Whether or not he would have progressed to 
have some disability without the accident is unknown. (JX #3, p93). 

Dr. Kaplowitz’s testimony reflects that restrictions on the claimant’s activities which were 

imposed by Dr. Patterson should remain in place.  Regarding any future restrictions that the 

claimant should have, Dr. Kaplowitz testified:

Well, I wrote on my note that I do not believe at this
time that he needs surgery but he is obviously restricted as
to what type of work he can do.  He cannot sit for long periods
of time and certainly cannot lift on a continual basis.

He is able to adapt and to live with his pain with proper
treatment and he - - he might get some relief.  An exercise regimen
and conditioning could help.  I don’t think that I would place any
severe restrictions on his ability, but I think that you have to use
common sense.  I wouldn’t - - I wouldn’t do any kind of lifting type
job. (JX #3, p. 124).
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The September 22, 2009, report of Dr. Patterson, regarding the claimant, reflects in

pertinent part:

SUBJECTIVE:
The patient returns today.  At this point he has minimal pain but
does have quite a bit of stiffness.  He really cannot sit for a long
period of time without getting quite stiff, and it is difficult for him
to get up when he has to.  The Relafen does help, which he is 
taking fairly regularly.

IMPRESSION:
Motor vehicle accident with lower back strain with continued 
stiffness.

PLAN:
At this point I am going to release him and consider him at 
maximum medical improvement.  I am going to put him on a 
permanent restriction that if he doing prolonged sitting, he 
should be allowed to get up for 5 minutes every hour.  At this
point he does not feel like he could really do long-distance 
truck driving which is what he did before.  I am going to 
estimate that he has a 3% permanent partial disability for his
back injury.  We have not scheduled a follow up. (CX #1,p. 11).

On February 23, 2010, the claimant was initially evaluated by Dr. Kaplowitz.  The afore 

report reflects, in pertinent part:

In summary I think he suffers not only from a lumbar 
strain but also from a paracentral herniation at L5-S1 and a 
herniated disc at L3-4.  Although the nerve roots do not seem 
Yet to be effected with time and progression of his disease it
is possible that he may in fact suffer from more radiculopathy 
and more back pain requiring surgical intervention.  I do not
believe at this time that he needs surgery but he is obviously
restricted as to what type of work he can do.  He cannot sit 
for long periods of time and certainly cannot lift on a 
continual basis.  He is able to adapt and to live with his pain
with proper treatment such as Relafen 750mg bid he gets some
relief.  Obviously an exercise program along with conditioning
on his own could help.  Because of the MRI finding and the 
physical findings I do not believe that a 3% PPD is adequate.
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I believe based on my evaluation he deserves at least a 7% PPD
based on the fact that two levels are involved, in fact L4-5 
shows degenerative changes as well and was in fact vulnerable
to this type of injury. (CX #1,p. 13).

The claimant was again seen by Dr. Laplowitz on June 1,2010.  The office note of the afore visit 

reflects:

He was seen today.  He is having problems with his 
lower back and bilateral shoulder pain.  He is having trouble
with his new job as well. I am adding Soma to his regimen to
see if that will help him.  He filled out a pain diagram showing
the locations and level of pain at 10/10.  I will see him in one
month and refill the medicine. (CX #1,p. 14).

A June 29,2010 office note of Dr. Kaplowiz relative to a visit of the claimant of the same date 

reflects:

He was seen today.  We reviewed his records and we
are following him for his back pain.  His MRI demonstrated 
L3-4 foraminal stenosis bilaterally with a bulging disc and an
L5-S1 paracentral herinated disc.  He filled out a diagram 
showing the locations of his pain.  Surgery is an option for this
patient if he so chooses.  He still has stiffness and his legs 
bother him occasionally and he has neck problems as well but
has not had an MRI on that.  I will refill his medicine and 
follow him in one month. (CX #1,p. 15).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on April 12, 2009, when the claimant 

sustained an injury to his lumbar spine arising out of and in the course of his employment, during
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which time the claimant earned wages sufficient to entitle him to weekly compensation benefits of

$399.00/$299.00, for temporary total/permanent partial disability.     

3. The claimant reached the end of his healing period on September 22, 2009, as a 

result of the April 12, 2009, compensable lumbar spine injury.

4. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained permanent partial disability, either physical impairment or functional

disability, as a result of the April 12, 2009, compensable lumbar spine injury.

CONCLUSIONS

The compensability of the claimant’s April 12, 2009, lumbar spine injury is not disputed. 

The claimant asserts that as a result of the compensable injury he has incurred permanent partial

disability, both physical impairment and functional disability, for which respondents are liable, and

that he is entitled to additional medical treatment.  Respondents contend that the claimant did not

sustain any permanent impairment as a result of the accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Anatomical Impairment

A permanent impairment is any permanent functional or anatomical loss remaining after

the healing period has been achieved.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d

216 (1969).  Ark. Code Ann. §11-9-102 (4)(F)(ii) (Repl. 2002), provides:

(a) Permanent benefits shall be awarded only upon a 
determination that the compensable injury was the major 
cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting
disease or condition or the natural process of aging to cause or
prolong disability or a need for treatment, permanent benefits
shall be payable for the resultant condition only if the compensable
injury is the major cause of the permanent disability or need for
treatment.

“Major cause” means “more than fifty percent (50%) of the cause,” and a finding of major cause

shall be established according to the preponderance of the evidence.  Ark. Code Ann. §11-90102

(14) (Repl. 2002).  A preponderance of the evidence means the evidence having greater weight or

convincing force.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.442 (1947).

Any determination of the existence or extent of physical impairment shall be supported by

objective and measurable physical or mental findings.  Ark. Code Ann. §11-9-102 (c)(1)(B)(Repl.

2002).  Ark. Code Ann. §11-9-102 (16) (Repl. 2002), provides:

(A) (i)   “Objective findings” are those findings which cannot
come under the voluntary control of the patient.
(ii)    When determining physical or anatomical impairment, 
neither a physician, any other medical provider, an administrative
law judge, the Workers’ Compensation Commission, nor the 
courts may consider complaints of pain; for the purpose of 
making physical or anatomical impairment ratings to the spine,
straight-leg-raising tests or range-of-motion tests shall not be 
considered objective findings.
(B)   Medical opinions addressing compensability and permanent
impairment must be stated within a reasonable degree of medical
certainty [.]

The Commission has adopted the Guides to the Evaluation of Permanent Impairment (4th ed.

1993) to be used in assessing anatomical impairment.  Ark. Code Ann. §11-9-522 (g) (Repl.

2002).

The parties stipulated that the claimant reached the end of his healing period on September

22, 2009.  The claimant underwent an MRI scan on May 14, 2009, which disclosed the presence
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of degenerative disc disease and degenerative joint disease.  The evidence preponderates that the

degenerative process in the claimant lumbar spine pre-dated the April 12, 2009, compensable

accident.  The medical in the record preponderates that the claimant sustained an lumbar strain in

the April 12, 2009, motor vehicle accident which was overlain or super imposed on the

preexisting degenerative disc disease and degenerative joint disease.  The lumbar strain was not

permanent in nature.

The medical evidence reflects that the claimant sustained an aggravation of his preexisting

degenerative disc disease and degenerative joint disease in the April 12, 2009, work-related

accident.  While Dr. Gary Kaplowitz maintains that the diagnostic finding disclose the presence of

herniated discs, and that the claimant has a residual anatomical impairment of 7% to the body as a

whole base on the 4th edition of the AMA Guides, he is unable to apportion the impairment

between the claimant’s pre-existing degenerative disease and degenerative joint disease.  Further,

it is noted that the clamant was not see by Dr. Kaplowitz until February 23, 2010, which was ten

(10 ) months following the April 12, 2009, accident.  

The evidence preponderates discloses that the claimant was treated extensively under the

care of Dr. Jennifer Swanson following the April 12, 2009, accident.  While under the care of Dr.

Swanson, the claimant underwent physical therapy and numerous physical examination.  The

claimant was referred to Dr. Dwayne Patterson by Dr. Swanson following the May 14, 2009,

MRI.    Neither Dr. Swanson, Dr. Patterson or Dr. Stroll, the radiologist who performed the May

14, 2009, MRI were of the opinion that the claimant incurred or suffered from a herniated disc,

based on physical examinations and the diagnostic studies.  The medical opinions of Dr. Swanson

and Dr. Patterson are of greater credibility than that of Dr. Kaplowitz.  While Dr. Patterson
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estimated that the claimant had a permanent partial disability of 3% for his back, he was unable

determine the amount of the rating attributable to the degenerative disease and the lumbar strain. 

Accordingly, the claimant has fail to sustain his burden of proof by a preponderance of the

evidence that the major cause of either impairment was the April 12, 2009, lumbar strain.  Finally,

the evidence discloses that the claimant is earning comparable wages as he was while employed by

respondents prior to his April 12, 2009, accident.

Medical Services

Ark. Code Ann. §11-9-508 (a) (Repl 2002), mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  The claimant must prove by a preponderance of the

evidence that he is entitled to additional medical treatment.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Hamilton v. Gregory Trucking, 90 Ark. App.

248, 205 S.W.3d 181 (2005).

The evidence disclose that the claimant came under the care of Dr. Kaplowitz pursuant to

a referral of an attorney that was pursuing the April 12, 2009, motor vehicle accident claim

against the operator of the other vehicle involved in the accident.  Dr. Kaplowitz testified that his

charge was to determine if the rating assigned by Dr. Patterson was appropriate.  The claimant

had been discharged from the care of Dr. Patterson on September 22, 2009, as having reached

maximum medial improvement.  Dr. Patterson testified that there was nothing further to offer the

claimant and that his condition had remained unchanged.  The claimant has failed to sustain his

burden of proof that further medical treatment is reasonably necessary in connection with the
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treatment of the lumbar strain growing out of the April 12,2009, compensable accident.  This

claim is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
ANDREW L. BLOOD 

      Administrative Law Judge


