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STATEMENT OF THE CASE

On June 14, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on March 28, 2011.  A prehearing order

entered on February 16, 2011 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fourth stipulation were amended at the hearing, resulting in the following four

stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer existed on or about July 9, 2008, and at all relevant

times.

3. Respondents have controverted this claim in its entirety.

4. Claimant’s average weekly wage of $466.00 entitles him to compensation

rates of $311.00/$234.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an addition of a seventh issue at the hearing, the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to his lower back.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment, including, but not limited to, surgery by Dr. Brad Thomas.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to an impairment rating and related permanent

partial disability benefits.

6. Whether Claimant is entitled to a controverted attorney’s fee.

7. Whether Respondents are entitled to a credit under Ark. Code Ann. § 11-9-

411 (Repl. 2002).

All other issues have been reserved.

Contentions

At the hearing, Respondents added an additional contention.  The respective

contentions of the parties now read:
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Claimant:

1. Claimant contends that he sustained a compensable injury to his lower back

while performing employment services for the respondents.

2. The injury to his lower back is identified by a specific incident and is

supported by objective findings.

3. The claimant contends that the surgery performed by Dr. Brad Thomas in

early spring of 2009 is as a result of the injury the claimant sustained on

July 9, 2008.

4. The claimant contends that he is entitled to an impairment rating as a result

of the lower back surgery performed by Dr. Brad Thomas and permanent

partial disability benefits based upon the impairment rating.

5. The claimant contends that his average weekly wage was $474.16 at the

time of the injury, which entitles him to a compensation rate of $316.00 and

PPD at $237.00.

Respondents:

1. Respondents contend that the claimant did not report an injury within the

course and scope of his employment.

2. The claimant’s complaints were the result of a pre-existing condition for

which the respondents are not responsible.

3. Respondents contend that in the event that Claimant’s alleged injury is found

to be compensable, they are entitled to a credit for long-term disability

benefits paid to him.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury by specific incident to his lower back.

4. The issue as to whether Claimant sustained a compensable injury by gradual

onset to his lower back was not raised at the hearing, and it may not be

addressed by the administrative law judge sua sponte.

5. Because of the above findings, the remaining issues are moot and will not

be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Rexanna Floyd.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, his constitutional

exhibit, consisting of one index page and nine numbered pages thereafter; Commission
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Exhibit 3, Respondents’ response to Claimant’s Motion to Recuse, consisting of three

numbered pages; Commission Exhibit 4, Claimant’s May 23, 2011 motion to recuse, brief

in support thereof, and attached documentation, consisting of 394 pages (said exhibit was

separately bound and, per Commission policy, was retained in the Commission’s file);

Claimant’s Exhibit 1, a compilation of Claimant’s medical records, consisting of one index

page and 21 numbered pages thereafter; Claimant’s Exhibit 2, the transcript of the

deposition of Claimant taken March 29, 2010, consisting of 60 transcribed pages plus a

six-page word index; Respondents’ Exhibit 1, their abstract to their medical records exhibit,

consisting of 22 numbered pages; Respondents’ Exhibit 2, another compilation of

Claimant’s medical records, consisting of four index pages and 88 numbered pages

thereafter; and Joint Exhibit 1, the deposition of Dr. Brad Thomas taken October 13, 2010,

consisting of 66 transcribed pages plus exhibits.

Testimony-Hearing

Cecil Floyd.  Claimant testified that he is 58 years old and completed the twelfth

grade.  He has worked for Respondent Mountain Home Public Schools (hereinafter

“Mountain Home”) for about six years.  Prior to this, he worked approximately 19 years for

Benton Township, mowing grass and driving a garbage truck.

When asked about the alleged date of injury, July 9, 2008, Claimant testified:

What they were doing, they were refurbishing the library at the junior high
and what that consisted of was taking out the bookshelves and pulling up the
carpet and I didn’t know at time on pulling up carpet, like this carpet here, it’s
glued down and you can’t pull it in big sections.  And that’s what I was trying
to do pull in a five-foot wide section, you know . . . You cut it, well, we were
cutting it, you know, cutting it in five-foot sections, and pulling it with pliers.
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. . . 

That afternoon my back, you know, just got to where it was fatigued and, you
know, I thought I just pulled a muscle or something because you’re bent over
all day long and you’re pulling, you know, the carpet.  You can’t get on your
knees and do it; you’ve got to, you know, bend.

The next morning, Claimant called Mike Armocido, his supervisor, and told him that

he could not come into work because his back was hurt.  With the exception of a few days

that he attempted to work, he was off work due to the alleged injury from July 9, 2008 until

he was released after his surgery.  He later specified that the period for which he is

seeking temporary total disability benefits is from July 16, 2008 until April 27, 2009.

During that period, he was unable to work.

Dr. Michael Hodges initially referred him to a pain management doctor, and later

sent him to Dr. Brad Thomas, who was the surgeon who operated on his back.  Claimant

stated that he took his MRI with him to the appointment, answered all of Thomas’

questions honestly, and never refused to answer any inquiry.  When asked if he ever hid

anything from the doctor, Claimant answered, “Not to my recollection.”  He insisted that he

made Thomas aware of his pre-existing back problems because he disclosed during their

first visit that he had undergone back surgery in 2002.  The surgery was covered by

Claimant’s health insurance, and he testified that the operation fixed his back.  While he

is back at Mountain Home, he is not doing his old job any longer.  At present, he performs

mowing duties at two of the schools, and will return to his regular maintenance duties at

the end of the mowing season.
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According to Claimant, earlier in 2008 his job entailed moving football equipment

and performing landscape work on playgrounds.  The latter work involved the installation

of landscape timbers and the spreading of mulch.  He stated that he was having back

symptoms at this point, prior to the alleged carpet incident, and that they possibly related

to his job.  But he denied missing a lot of work during this period.  While he used

approximately six days of sick leave during this period, he explained that he was allowed

to take them as vacation days.

Claimant also explained that while he went to a chiropractor prior to the alleged

injury, he did so because school policy allowed him one free chiropractic visit per month.

He was only going to obtain adjustments.  Claimant denied ever stating that the pain he

was having following the alleged incident was the same he was having previously.  He

admitted that earlier in 2008, he suffered a muscle strain and Dr. Hodges referred him to

physical therapy.  He only missed one or two days of work, and then returned to his regular

duties.

According to Claimant, no one witnessed the alleged incident involving the carpet

removal.  When asked about individuals listed by Respondents in the prehearing order as

witnesses, Claimant stated that David Hirsch is a co-worker, and was in and out of the

building that they were working in that day.  Jeff Hughes was painting in the building.

Jason Burleson was a painter in the building that day.  Mike Walker is Armocido’s boss.

Loretta Allen handles the insurance for Respondent Mountain Home.

Under questioning from Respondents, Claimant testified that he has a motorcycle,

and is still able to ride it.  While working for Benton Township, he obtained a CDL and did
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some mowing.  He also helped other departments there.  During his tenure there, he

suffered two hernias and underwent back surgery around 2002.  He does not know what

the origin of his back problem was, but attributed his hernia to his work on the garbage

truck, which required that he and a co-worker throw from 10 to 14 tons of trash per day.

His injury on that job was a ruptured disc at the L5 level.  After his surgery, he returned to

his trash-hauling duties, and kept working there until he left Michigan and moved to

Arkansas.

When asked if he had any residual back problems, he stated:  “I mean, I might

have, you know, I don’t say it was complaints that it was hurting all the time.  I might have

had, you know, pulled muscle or something like that, but, no.”  In between the time of his

first back surgery and his problems in August 2007 that led Dr. Hodges to send him to

physical therapy, Claimant did have some back complaints that caused him to seek

chiropractic treatment.  These visits were for the same area of the back where he

underwent surgery, and the pain would at times go into his legs.  Before his first surgery,

he had pain that went into his right leg.  At some point before July 2008, he also developed

pain into his left leg.  In 2003, after his first surgery, he sought additional back treatment

after slipping on some ice.

With respect to his monthly chiropractic visits, Claimant clarified that his health

insurance covered them.  He did this in Michigan with his job at Benton Township, and in

Mountain Home once he moved to Arkansas.  A record of his September 18, 2006 visit

reflects that he had constant low back pain since 2001, which Claimant attributed to lifting.
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He confirmed that at that appointment he stated that he also had bilateral leg pain since

March 2006.

Claimant also went periodically to Dr. Hodges, his family doctor, with back

complaints.  But he did not recall telling him on December 7, 2004 that he had been having

low back problems since his surgery.  In a visit with him on August 13, 2007, he told

Hodges that he has been to the emergency room over the weekend because of pain in his

low back, along with tingling and burning in his legs.  At first, he confirmed that he also

informed Hodges that his pain was similar to what he experienced several years before

when he underwent back surgery; later in his testimony, he stated that he did not recall

this.  Claimant stated that on that occasion, Hodges referred him to physical therapy.  But

he did not recall telling the therapist, as reflected in the note, that he had been lifting desks

at the school and that a recent motorcycle tour had significantly increased his pain.  The

therapy lasted one month.

Asked about his alleged injury, Claimant again testified that there was no specific

time or incident that caused his back problem:  “No, it was during the day you could feel

your back was fatigued.”  He later described it as being “just gradual.”  His pain at the end

of the day did not go into either of his legs.  While he had a back brace that he wore on

the job, he was not wearing it on July 9, 2008.  Hodges was the first doctor he saw in this

instance, on July 11, 2008, and he told him that he had similar pain in August 2007–he

testified that he made this statement because “I knew when I went to Dr. Hodges that I had

a blown disc.”  Later in his testimony, he denied making this statement to the doctor.  He

had pain on both sides of his low back.  But he denied telling Hodges that he had been
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having pain for one week. Claimant did not recall seeing Dr. Joseph Long, D.C., after the

alleged incident, let alone telling him on July 21, 2008 that he was not aware of being

injured.

Claimant stated that while he was off-work in connection with his alleged injury, he

received long-term disability benefits.  He explained that after he used up all of his sick

leave, vacation and personal days, he received “catastrophic pay.”  This was a benefit

available to employees of the school district.

Under additional questioning from his counsel, Claimant stated that he has no

control over what is placed in his medical records; but he told Dr. Thomas about his

medical history, including the doctors he had seen.  He did not remember going to a

chiropractor after his alleged injury.  Claimant testified that while he does not know the

specific instant he was injured on July 9, 2008, he does know that it happened that day

while he was doing something strenuous.  He did not need pain medication for his back

prior to the alleged injury, but did so afterward until his release to return to work.  Claimant

bought a back brace because it helps with support–including holding in the stomach–and

he has had three hernias.

When questioned further by Respondents, Claimant clarified that he was not

accusing any provider of lying in his records; but he believed that information had been

omitted.

Rexanna Floyd.  Called by Claimant, Mrs. Floyd testified that she had been married

to Claimant for 20 years.  She stated that prior to his alleged July 2008 injury, “[h]e was

a very physical man . . . very active, a hunter, a fisherman, worked outside all the time.”
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According to her, on July 9, 2008, he came home from work and stated that his back was

hurting.  He related that he had been pulling up carpet at work.  Claimant took medicine,

went to bed, and was hardly able to do anything the next morning.  He called his

supervisor at that time.  Claimant first went to Hodges and was then referred to various

doctors.  After being frustrated with his treatment, he and Mrs. Floyd returned to Hodges

and obtained a referral to Dr. Thomas.  She stated that since he recovered from the

surgery, his back is “[a]bsolutely” okay and he is back at work.

Under questioning from Respondents, she admitted that since his 2002 surgery, “he

does have some aches and pains, yes.”  He saw medical professionals for low back

problems.  While still in Michigan, he treated with a doctor and a chiropractor.  When

seeing Dr. Hodges in 2004, the doctor noted that Claimant had had chronic back problems

since his surgery.  She did not recall him presenting with back trouble in August 2007, but

remembered that he saw a physical therapist during that period.  Claimant also went to a

chiropractor for adjustments periodically.  She admitted that he may have been presenting

following the alleged carpet incident with symptoms similar to what he had in 2007.

Testimony-Deposition

Cecil Floyd.  Claimant was deposed on March 29, 2010, and the transcript thereof

was admitted as Claimant’s Exhibit 2.  While his testimony generally tracks what was

elicited from him during the hearing, and thus does not require repeating, some items merit

focus. Under questioning from Respondents, Claimant described the incident at issue

during the following exchange:

Q. Okay.  Now, was [David Hirsch] in the library with you at that time?
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A. Not at the–what, how it happened or what happened was, I was doing
the carpet.  There was really nobody there.  Was pulling the carpet
and I took and my back, you know how your back can get fatigued
and that, and I didn’t think anything about it.

Q. Okay.  So was there one particular pull or tug that you though, oh,
I’ve done something to my back, or was it just when you went home
that day–

A. It was, it was the whole day of doing it, you know.

Q. Okay.  So it wasn’t one specific thing?

A. No, sir, it wasn’t.

Q. So it’s not like you pulled and go, whoa, I heard a pop or I felt
something?

A. No, sir.

Q. Okay.  Now, was it all related to your low back?

A. The injury?

Q. Yes, sir.

A. Yes.

Q. Okay. And by that I mean, did you feel anything running down your
legs or–

A. No, sir.

Q. –have any problems with your arms or anything else?

A. No, sir.

Q. And what did you feel in your back?

A. It just felt fatigued, like your back will feel when you’ve, you know,
strained a muscle or something.
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He also testified that when he called Armocido and informed him that he had injured his

back, Armocido stated that he had to fill out an injury report.  This occurred the next

Thursday or Friday.

Dr. Brad Thomas.  Dr. Thomas was deposed on October 13, 2010, and the

transcript thereof was admitted as Joint Exhibit 1.  Under questioning from Respondents,

he testified that he is a board-eligible neurosurgeon in the State of Arkansas.

He first saw Claimant on January 12, 2009.  Prior to this, he was not furnished with

any of Claimant’s records of his treatment; but he was aware from the history taken that

Claimant has undergone a previous back surgery around 2002.  This was confirmed by his

review of the MRI that Claimant brought with him, was showed scar tissue at L5-S1.

During that first visit, Claimant informed him that in July 2008 he had injured his back at

work while moving carpet.  He told Dr. Thomas that the day after the incident, he began

having significant back and leg pain, which he rated as 8/10, along with leg numbness.

Thomas testified that Claimant was his sole source for the history of the alleged incident.

He was not aware of what treatment, if any, Claimant had undergone before seeing him.

Dr. Thomas did not know that Claimant had gone to Hodges after the alleged incident.  In

his experience, a patient is asked about how the injury occurred.

According to Dr. Thomas, Claimant’s complaints related to the same level where he

had surgery in 2002.  The doctor referred to it as a “recurrent disc” and explained:

Well, anytime a patient has had a herniated disc, and then that disc has
been treated with surgery and the disc has been removed, there’s still some
disc material left within the disc space, unless a complete discectomy and
fusion has been done, which wasn’t the case in this patient. In up to 10
percent of the patients that have just a simple discectomy, there’s still disc
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material left in the disc, and 10 percent of those people can have a recurrent
disc, where more disc material comes back out into the space and basically
can cause the same symptoms again.

He testified that “a disc can reherniate and recur with or without trauma.”  During

Claimant’s February 17, 2009 surgery, Thomas found a disc fragment at L5-S1–which was

consistent with his diagnosis of recurrent disc.  He stated that unless there is a pre-trauma

MRI with which to make a comparison, there is no way to determine when the reherniation

occurred.  When no such MRI exists, the doctor must rely on the patient’s history.  Here,

again, the doctor did not have benefit of the records of Claimant’s previous treatment.  Dr.

Thomas testified that if a recurrent disc remains untreated, the pain level will go up and

down–after subsiding, it will “re-surge back” with activity.

According to Thomas, Claimant did not tell him that he had undergone chiropractic

treatment; on the patient history form, he left unchecked a box that indicates that he had

seen a chiropractor.  Claimant’s complaints in 2006 of pain in numbness in his back and

legs would not affect Thomas’ opinion on when the reherniation took place because he

would expect him to have some residual back pain after the surgery.  Had he presented

with pain specifically shooting down one leg, however, it could be indicative of a herniated

disc.  Dr. Thomas was unaware that on August 13, 2007, he was seen by Dr. Hodges for

low back pain with radiation into his flank and legs, with tingling and burning in his legs,

and that Claimant felt that his symptoms were very similar to what he had at the time of his

2002 surgery.  He also did not know that Hodges referred him to chiropractic treatment for

similar symptoms.  Thomas testified that had he been treating Claimant on August 13,

2007, he would have been concerned about a recurrent disc and would have referred him
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for an MRI.  When asked about Claimant on July 11, 2008 telling Hodges that he had

similar pain in August 2007, Thomas responded that it was possible “that the recurrent disc

had been there and moving the carpet just exacerbated another round of symptoms.”  But

the doctor added that even that would be speculation, because the record does not

indicate that Claimant on that date told Hodges of the alleged carpet incident.  The record

does show that Claimant stated the he had had recurrent low back pain in his flank a week

earlier.  According to Dr. Thomas, this information would call into question the validity of

the history that Claimant furnished him, and that “[i]t would be very possible that he had

a recurrent disc prior to July 9, 2008, that caused exacerbations of pain off and on for

months and years.  Such exacerbations could occur at home, work or anywhere.  At the

end of his questioning, Thomas clarified that he was aware that Claimant had undergone

epidural steroid injections before seeing him.

Under questioning from Claimant, Dr. Thomas testified that in 70 percent of cases,

a physical event causes the reherniation.  The additional medical history provided to him

in the deposition made him question what Claimant told him.  Nonetheless, Thomas stated

that if Claimant had truly been pulling up glued-down carpet that day, this caused his pain

and need for treatment.  But he added that he did not know if it caused the reherniation or

was simply an exacerbation of an existing one; but the alleged incident caused him more

pain.  The injury would cause severe pain in the back and leg.

Asked to assess an impairment rating under the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA
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Guides”), Dr. Thomas stated that he would award him an eight percent (8%) rating for a

surgically treating disc lesion without residual signs or symptoms.

But under additional questioning by Respondents, Thomas clarified that Claimant

would have received the above rating in connection with his 2002 surgery.  For the surgery

that Thomas performed, he would assign an additional two percent (2%) for a total of ten

percent (10%).

Thomas testified that had a specific event causing his back injury actually occurred,

he would expect that when Claimant went for treatment two days later, he would have

reported that event.  But shown the July 11, 2008 record of his visit to Hodges, which does

not mention carpet pulling or another event, the doctor noted that it does not show any

work-related trauma.  In fact, he stated that he had a similar type of pain in August 2007.

In turn, in August 2007 he stated that he had similar pain at the time of his original surgery.

Under additional questioning from Claimant, Dr. Thomas opined that the major

cause of his seeking treatment was the alleged incident of July 9, 2008, as Claimant

related it.  But Thomas hastened to add that “it does make me really concerned that he told

me that it happened, but just the doctor that he saw only two days after he didn’t give any

of the details.  That does cause me to have some concern about the story.”  He later stated

under questioning from Respondents, “I guess the real question is was [Claimant] being

truthful to me,” and that in his mind, his records call his veracity into question.  Those

records include his statements on July 11, 2008 and in August 2007.  But he finished his

testimony by telling Claimant’s counsel that while treating Claimant, “I never felt that he

was lying to me.”
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1Pages 87-88 of this exhibit are treatment records of someone other than
Claimant.  Obviously, they are irrelevant to this proceeding and have not been
considered.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 1,

Respondents’ Exhibits 1 and 21, and Joint Exhibit 1, reflect the following:

Pre-Incident.  Claimant on May 1, 2002 presented with low back pain and weakness

in the left lower extremity.  Dr. Srikhar Mothkur read his lumber MRI on May 23, 2002 to

show a left posterolateral herniated nucleus pulposis at L5-S1.  Therapy did not work.  On

June 6, 2002, Claimant underwent a left L5-S1 hemilaminotomy and diskectomy by Dr.

James Wolter.

On July 16, 2003, Claimant treated with T.J. Hudak, D.C., and was diagnosed as

having lumbar myofasciitis.  This treatment continued periodically to September 24, 2004.

Claimant on September 18, 2006 was referred to Joseph Long, D.C.  He presented

with bilateral pain in his lower back, pain in the posterior thigh, knee and calf bilaterally,

and pain in both legs from the knees down with “tingling in his feet pretty much all the time

because he is on his feet all day.  This has been since approximately March, 2006.”

On July 17, 2007, Claimant presented with pain and restlessness in his legs.  When

he treated on August 13, 2007, the record reads:  “He had lumbar disc surgery several

years ago and says his symptoms feel very similar.”  On August 20, 2007, he was sent to

therapy by Dr. Hodges.  He reported having lumbar pain, and related that he had been

lifting desks at work and had “recently went on a motorcycle tour, which significantly
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increased his pain.”  Claimant underwent scheduled rounds of therapy and was discharged

on September 21, 2007.  He was referred to Dr. Long on March 21, 2008.

Post-Incident.  On July 18, 2008, Claimant presented to St. Joseph’s Clinic with

continued back pain that was going into his right hip.  He stated that he had had this pain

for more than two weeks, and that he had injured his back.  Claimant went to chiropractic

treatment on July 21, 2008 for lumbar pain.  The record of the visit reflects that Claimant

stated that he has had pain in his lumbar region since approximately 2001.  He related that

since March 2006, he had been having pain in both legs with near-constant tingling in his

feet.  The record also contains the following notation:  “Injuries.  Injuries reported.  Patient

is not aware of any injuries.”  (Emphasis in original)

Claimant underwent a lumbar MRI on July 28, 2008 that Dr. William Landrum read

as showing a fairly large central disc herniation with bilateral neural foraminal narrowing.

When he went to Dr. Hodges on August 8, 2008, Claimant stated that the onset of his

lumbar pain was one month before, and that it was severe and radiating into his right leg.

All of his records with Hodges on and after this visit contain the following sentence:  “The

onset of the back pain was sudden and was precipitated by lifting.”

The record of his visit to Dr. Thomas Briggs on August 27, 2008, however, reads:

“Pain has been present since July of this year.  He recalls doing increased labor at work

and pain became progressive within 3-4 days.”  Claimant reported not only radiating into

the right leg, but nearly constant numbness and tingling in both feet.  Briggs read his MRI

as showing only degenerative lumbar disc and facet disease, with some left L4-5 and L5-

S1 foraminal narrowing secondary to facet disease.  Dr. Ted Lennard on September 5,
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2008 administered right intra-articular facet joint injections at L4-5 and L5-S1.  Claimant

on this occasion related that he recalled having back pain the prior year, and treating with

physical therapy.

Upon his visit to Dr. Michael Workman on October 14, 2008, Claimant related that

he initially had 80 percent relief with the injection, but that the pain has returned to its

previous level.  This is the first record that contains the version of events that Claimant

described in his testimony:  “Onset of pain:  occurred while at work, was pulling carpet and

moving bookshelves.  Pain worsened over the next 3-4 days.”  Workman read the July

2008 MRI as showing either a fracture of L2 or spondylosis and end plate enhancement,

along with small protrusions, facet osteoarthritis, and lateral recess stenosis at L4-5 and

L5-S1.  X-rays confirmed that there was no fracture at L2 but instead inflammatory

spondyloarthropathy.  He was seen by a rheumatologist, Dr. Jarek, who wanted to treat

him with Humira for ankylosing spondylitis, but Claimant declined.

Claimant asked Hodges on December 24, 2008 for a referral to a different

neurosurgeon.  On January 12, 2009, Dr. Thomas saw Claimant and wrote a letter to Dr.

Hodges that reads in pertinent part:

MEDICAL HISTORY:

Chief Complaint:  Radicular back pain.

History of the Present Illness:  As you know, Mr. Floyd is a very pleasant,
55-year old, right-handed male who presents with back pain that radiates
down both legs. He feels like the right side is worse than the left.  This has
been ongoing since July of 2008.  This did happen at work, when he was
moving some carpet.  The next day, he was much worse.  He does have
some numbness in this leg as well as some weakness. He describes the
pain as an 8 on a 1 to 10 scale.  It is burning and constant. The pain is made
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worse by exercise, prolonged bending or walking, prolonged standing,
pushing and pulling.  It is reduced by lying down and medications.

. . .

MEDICAL DECISION MAKING:

Imaging Studies:  The patient has what appears to be a recurrent, right-
sided L5-S1 herniated disc causing some compression of the descending S1
nerve root.

Assessment and Plan:  After full discussion of his options, at this point, I
feel like we should schedule a right-sided L5-S1 microdiscectomy.  We are
going to schedule this for the near future.

Dr. Thomas performed the surgery, and L5-S1 decompression and microdiskectomy, on

February 17, 2009.  His pre and post-operative diagnoses were “Herniated disk and bone

spur formation at L5-S1 on the right -hand side.”  Thomas released Claimant to return to

work on April 27, 2009.
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Nonmedical Exhibits

Commission Exhibit 2.  This exhibit is comprised of a September 24, 2008 letter by

Claimant’s counsel to the Commission concerning his claim, counsel’s May 23, 2011 letter

to Attorney General Dustin McDaniel pertaining to his challenge to the constitutionality of

the Arkansas Workers’ Compensation Act, and Deputy Attorney General Dennis Hansen’s

May 25, 2011 response thereto.

Commission Exhibit 3.  This is Respondents’ June 6, 2011 brief in response to

Claimant’s Motion to Recuse.

Commission Exhibit 4.  This is Claimant’s May 23, 2011 Motion to Recuse.

Claimant’s Exhibit 2.  This is the transcript of Claimant’s March 29, 2010 deposition,

discussed above.

Joint Exhibit 1.  This is the transcript of Dr. Thomas’ October 13, 2010 deposition,

discussed above.

ADJUDICATION

A. The constitutionality of the Arkansas Workers’ Compensation Act.

As stated above, Claimant filed on May 23, 2011, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.  Respondents on June 6, 2011 filed a brief in opposition to the motion.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.
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70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. 07-268 (Ark. May 3, 2007).  Claimant

did not seek to distinguish Long or to argue that it should be modified or overruled.  Hence,

the Act is constitutional, and Claimant’s motion is denied.

B. The compensability of Claimant’s alleged lower back injury.

Specific Incident.  Claimant has contended that as a result of a specific incident on

or about July 9, 2008, he is suffered a compensable injury to his lower back.  Respondents

dispute this, alleging that he did not report an injury within the scope and course of his

employment and that his complaints were the results of a pre-existing condition for which

they are not responsible.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415;

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) states that “[a]n injury

is ‘accidental’ only if it is caused by a specific incident and is identifiable by time and place

of occurrence.”  As recounted above, Claimant testified at the hearing about the origin of

his back problem.  Under questioning by his counsel, Claimant in relating what happened

on July 9, 2008 stated:  “That afternoon my back, you know, just got to where it was

fatigued . . . .”  On cross-examination, Claimant again testified that there was no specific

time or incident that caused his back injury:  “No, it was during the day you could feel your

back was fatigued.”  He later described it as being “just gradual.”  This testimony comports

with Claimant’s statements on this subject during his deposition:

Q. Okay.  So was there one particular pull or tug that you though, oh,
I’ve done something to my back, or was it just when you went home
that day–

A. It was, it was the whole day of doing it, you know.

Q. Okay.  So it wasn’t one specific thing?

A. No, sir, it wasn’t.

Q. So it’s not like you pulled and go, whoa, I heard a pop or I felt
something?

A. No, sir.
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When examining those records that reflect that Claimant described an onset of his pain

contemporaneously with July 9, 2008 (as noted above, some of his records are silent as

to any incident having taken place), this testimony also comports with what he told Drs.

Workman and Briggs.  I recognize that his records with Dr. Hodges read, “[t]he onset of

the back pain was sudden and was precipitated by lifting.”  (Emphasis added)  But after

considering the totality of the evidence, I do not credit this over the clearly greater

evidence to the contrary.  This appears to be the sole source mentioning a sudden onset.

I credit Claimant’s testimony that the onset of his back symptoms was “gradual”–to

quote his testimony.  But this does not meet the requirement of establishing a

compensable specific incident injury.  As the Commission wrote in Kolln v. Hanke Bros,

2007 AWCC 139, Claim No. F603699 (Full Commission Opinion filed November 16, 2007),

“Hurting at the end of a long work day does not constitute a specific incident.” (citing

Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001); Howard v. Wal-

Mart, 1999 AWCC 338, Claim No. E814194 (Full Commission Opinion filed November 3,

1999)). Consequently, I must find that Claimant has not proven by a preponderance of the

evidence that he sustained a compensable injury to his lower back by specific incident.

Gradual Onset.  Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2011),

proof of rapid repetitive motion is not required to establish a gradual-onset back injury.

However, Claimant must still prove by a preponderance of the evidence that the alleged

injury was the major cause of the disability or need for treatment.  He must also show that
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a causal connection exists between the injury and the employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).

Neither Claimant nor Respondents ever raised this as an alternate theory for

establishing compensability in this case–not in the issues, contentions, or at any point in

the hearing.  In Mayweather v. Mangum Contracting, Inc., 1999 AWCC 351, Claim No.

E813586 (Full Commission Opinion filed November 19, 1999), aff’d, 71 Ark. App. 322, 29

S.W.3d 783 (2000), the Commission dealt with this matter and held that in order for this

theory to be addressed, the claimant must raise it:

The claimant raises a new theory of injury on appeal.  The claimant now
argues that the “generalized deterioration” of his back was a “gradual onset”
injury, which was aggravated by a “specific incident” injury.  All legal and
factual issues should be developed at the hearing before the administrative
law judge.  Ester v. National Home Centers, Inc., 61 Ark. App. 91, 967
S.W.2d 565 (1998).  Since the claimant failed to properly raise the issue of
a “gradual onset” injury before the administrative law judge, we will not
consider it on appeal.  Paul Story v. Highland Resources, Full Workers’
Compensation Commission, August 4, 1998 (E 416465 & E407572).

I do not have the authority to address this sua sponte.  It is well-settled that it is not the

province of administrative law judges to address issues not raised by either party.  See,

e.g., Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full

Commission Opinion filed November 28, 2006); Singleton v. City of Pine Bluff, 2006 AWCC

34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006), rev’d on other

grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  Therefore, I cannot address this.

C. The remaining issues.

Because of the above findings concerning compensability, the remaining issues are

moot and will not be addressed.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


