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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 8, 2011, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order and Hearing Notice of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Sandra Flora – the claimant, David Flora, and Patty Norman, coupled

with medical reports and other documents comprise the record in this claim.

DISCUSSION

Sandra Flora, the claimant, with a date of birth of September 1, 1960, has an 11th grade

education.  The claimant presently resides in Rockaway Beach, Missouri, where her husband is
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the police chief.  

In terms of her employment history, the claimant’s testimony reflects that she has

performed factory work; however, for the past fifteen years she has worked in health care,

assisted living, and nursing homes as a cook.  The claimant worked at Fairview Nursing, which is

now Heritage Square, and later moved to Outlook Point, which is now Elmcroft.  The claimant

commenced her employment with respondent-employer on January 18, 2005, as dining service

director.

The claimant first suffered a work-related injury while employed at Elmcroft, where she

was the supervisor in the kitchen.  The claimant explained that as supervisor at Elmcroft she was

also the day shift cook.  The claimant’s duties also include putting away groceries, which involved

lifting.  In May 2003, the claimant testified that she sustained an injury to her neck.  The claimant

denied having problems with either her neck or back before the May 2003 date.  The claimant

underwent surgery in connection with the treatment of her neck injury, during which a plate and

screws were placed in her cervical spine, and was off work for a period of time.  The claimant

received the payment of permanent disability benefits in connection with her neck injury.  The

claimant returned to the employment of Elmcroft in her pre-injury capacity.

On May 12, 2009, while putting away groceries within in the course and scope of her

employment the claimant experienced an incident involving her neck.  Specifically, the testimony

of the claimant reflected that in lifting a case of corn from the floor to place it on a cart she felt a

pull in her neck.  In describing the condition of her neck before the May 12, 2009, incident the

testimony of the claimant reflects:

Sometimes it, you know, would bother me if I sat at the computer
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too long or, you know, if I lifted something wrong.  You know, and
I’d been back to the doctor several times, but that particular day, I
don’t know, it triggered something or pulled something with lifting
the corn. (T. 15).

The testimony of the claimant reflects that she was sent to Dr. Russell in connection with

her May 12, 2009, neck complaint.  The claimant added that Dr. Russell obtained x-rays and

referred her to Dr. Murrell in Memphis.(T. 21).    

The claimant testified that she later experienced problems with her back.  In elaborating of

the May 25, 2009, date, the testimony of the claimant reflects, regarding her back complaint:

I came to work that day and doing my normal job lifting the steam
table pans and putting stuff in and out of the oven and my back
started aching.  And I didn’t think too much about it at first.  I
complained about it, you know.  I would just normally say, “My
back hurts.  My back hurts.”  But I kept working, and toward the
end of the day, I think I had talked to - - I think I had spoke to
Patty about it and told her that it was bothering me. (T. 16-17).

The claimant explained that Patty Norman was her supervisor.  The claimant continued, 

regarding her low back complaint:

But I didn’t go to the doctor.  Well then, the next day at about nine
o’clock, our nine-o’clock meeting, I told her that my back was still
bothering me.  She asked me, “What do you think it is?”  Or, you
know, what’s wrong?”  And I told her I thought maybe I had a
kidney infection.  I had had one years before and it was similar; just
a real deep back ache.  And she asked me did I want to go to the
doctor or did I want to fill out a report.  And I told her I didn’t
think that it was that, you know, I thought that maybe it was just
the kidney infection, but I was going to have to go to the doctor; it
was hurting that bad.  So, I did go to the doctor. And do you want
me to continue? (T. 17-18).

The testimony of the claimant reflects that she underwent a CAT scan when she was seen by her

doctor, and that her back complaint was not the product of a kidney infection.  The claimant
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returned to work and relayed the outcome of her doctor’s visit to Ms. Norman and that an MRI

had been recommended.  At that time an accident report was completed.  The claimant offered

that the accident reported depicted May 25, 2009, which would have been the following day. (T.

19).  The claimant denied that she had ever hurt her back prior to May 2009.  

The claimant testified that she cooked for approximately forty residents at respondent-

employer in the discharge of her employment duties.  In describing the lifting involved in her

cooking duties, the claimant’s testimony reflects:

Heavy steam table pans full of food.  I mean, and it depends on the
weight of it, depending on what you have in the steam table pan. 
And the steam tables were out in the dining room, which means you
had carry them from the kitchen to the dining room. (T. 20).

The testimony of the claimant reflects that she was referred to Dr. Smith by respondent-

employer in connection with her back complaints.  The claimant testified that Dr. Smith issued a

report releasing her to return to work on light duty.  While the claimant returned to work, she

offered regarding the light duty:

I had to do my job.  I mean, there’s not a light duty.  No, I had to
do my job.  There was no light duty.  And then, I worked until
Patty told me told me I was going to have to go home. 

She told me that if I had job restrictions that I couldn’t work, I had
to go home.

That was the very last day that I worked.  I don’t remember that
date. (T. 22).

Regarding the July 8, 2009, date, the claimant offered:

That may have been the last day I worked, and she sent me home
that day.  Dr. Smith had put me on light duty, and I had done my
job that entire morning by myself.  I was in there by myself that day
up until after lunch, and I was putting the lunch dishes away, and
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she came in and told me that I had to go home. (T. 22).

In terms of expenses incurred in connection with her injuries, the claimant testified that she had to

pay for CAT scan, the MRI scan, all of the doctors appointments, and medicines.

The claimant testified that her husband moved to Rockaway Beach, Missouri in June

2009, and that she left approximately two (2) months later.  The testimony of the claimant reflects

that she did not work after being sent home by her supervisor in July 2009.  The claimant

commenced receiving unemployment benefits of $254.00, per week, in September 2009. 

Regarding the afore, the claimant testified:

When we moved to - - I had gotten better.  When we moved to
Branson, I tried to look for work to try to get a job.  And I had
even went to several different places, and I wasn’t able to find a
job; so, I started drawing unemployment. (T. 23).

The claimant estimates that she received unemployment benefits through June 2010.

The claimant was sent to a Springdale physician by the respondents.  The claimant

maintains that the Springdale physician did not perform x-rays or other diagnostic studies:

No, when I got there, I was met by another lady there; a nurse that
I think represented Gallagher-Bassett and, she went into the visit
with me.  He didn’t take any MRI’s or X-rays.  He had them from
the Blytheville hospital fax him a report of the MRI, and he looked
at that.  He examined me.  He had me lay on the bed and lift my
legs.  I stood up and bent over and that was my examination, pretty
much. (T. 24).

The claimant noted that it has been about a year since she had undergone x-rays or other

diagnostic studies by the time of her examination by the Springdale physician.  

The claimant offered that she had been seen by a doctor in Branson, Missouri on Monday,

September 12, 2011.  The claimant explained, regarding the afore:
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No, and I just - - I had to go, and I just paid for it.

I’m hurting now on the left side in my hip and buttocks and down
my leg.  And he said, “Without” - - (T. 25).

The claimant offered that the afore symptoms had gotten worse over the past three (3) to four (4)

months.  The claimant denied that she had done anything to cause the increased symptoms, and

that she had refrained from lifting.  The claimant added her belief that her complaints are

progressively worsening.  The claimant asserts that she continues to require medical treatment in

connection with her neck and back complaints, which she attributes to her work activities in the

employment of respondents.  The claimant maintains that she did report her back complaint to her

supervisor.  The claimant added regarding the nexus between the back complaints and her work

activities:

No, but it was just throughout my day of, I guess, lifting, and it was
over the course of two days.  Now, when it - - it had started hurting
the day before, and I had told everybody, you know, how you just
tell people.  And then, the next day, you know, it was worse. (T.
26-27).

During cross-examination, the claimant elaborated on her past employment, to include a

lead person at Union Carbide; as a machinist at Randall Textron, as well as, quality control. The

claimant acknowledged that she had a prior work-related injury to her finger while employed at

Randall Textron, resulting in her being off work four (4) weeks. The claimant also worked at

Parkview Nursing Home where she was a cook and supervisor.  The claimant ultimately went to

work at Outlook Point which later became Elmcroft.  At Outlook Point the claimant was hired as

a cook and later became the dietary manager, which was a supervisory position. 

 As the dietary manager of respondent-employer the claimant was also the day cook.  In
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2008, the administrator, which was the claimant’s supervisor, was Patty Norman.  The claimant’s

job duties as dietary manager entailed planning the menus, ordering the groceries, maintaining the

inventory, as well as being the day cook.  The claimant did the scheduling and also hired and fired

people that worked in her area.  The claimant noted there was a standing meeting every morning.  

 

Regarding the May 2003, work-related neck injury at Outlook Point, the claimant testified

that she reported it to her supervisor, that an accident report was completed, and that she was

sent to a doctor.  Following an MRI the claimant was referred to Dr. Murrell in Memphis,

Tennessee, and later underwent cervical surgery for three (3) ruptured discs.  The claimant

concedes that she did well initially following the surgery, however she later started having kind of

progressive problems with her neck.  The claimant continued to follow with Dr. Murrell regularly. 

 The claimant acknowledged that there was never a period of time where Dr. Murrell

released her in relation to her neck.  The medical in the record reflects that Dr. Murrell had at

least three (3) MRI’s performed after the neck surgery - - October 2005, November 2005, and

April 2008.  The claimant described the presence of continuing pressure and a burning sensation

in her neck following the neck injury and surgery.  Regarding the payment of indemnity benefits in

connection with her neck injury following her return to work, the testimony of the claimant

reflects:

It wasn’t - - the people from - - because I didn’t know what it was,
and I called and I told her, you know, “I’ve gone back to work, you
know, and you guys are still sending me this money.”  And she said
that it was due to a thirty percent disability that I had in my neck;
which I didn’t even know what that meant. (T. 33).

While the claimant testified that the doctor never told her that she had the impairment, the record
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reflects that presence of a April 5, 2006, report of Dr. Murrell regarding the claimant assessing a

25% impairment rating. (RX #1, p. 26).  The claimant has not seen another rating in connection

with her neck injury.

The claimant acknowledged that during her deposition of May 2010, she relayed that she

was just doing her job at the time of the onset of her back complaints.  The claimant offered, with

respect to her back symptoms:

I can’t think of anything that I did specifically.  I mean, I just
remember that morning, my back, you know, was hurting while I
was working, and I had to cook breakfast, I cooked lunch, I took
the stuff out, I brought the stuff in , and throughout the day it just
got worse. (T. 34).

The claimant continued, noting that her back bothered her all during the day:

And, you know, I had complained to different people about it, you
know, to Lisa, that was in the kitchen.  I had said something to
Shirley, and, you know, I mean, just in passing, “My back hurts. 
My back hurts.”  But all this time, I kept thinking it was probably
just a kidney stone. (T. 35).

The claimant acknowledged that she was instructed by her supervisor, Ms. Norman, that if she

thought her back complaint was work-related to fill out the workers’ compensation forms.  The

claimant concedes that she did not completed the workers’ compensation forms until the

following day, after obtaining the results of examination by Dr. Smith.  

The claimant acknowledged that the incident with the corn on May 12, 2009, resulting in

her neck complaints, occurred before her back problems.  The testimony of the claimant reflects

that she reported the incident on the date that it happened and completed the accident report:

I did.  Actually, right after it happened, Shirley came into the
kitchen as I was sitting in my - - at my desk with a bag of peas or
something on my neck and she asked me what was wrong, because
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I wasn’t going to - - even going to say anything about it, because I
had to get the groceries put up. (T. 36).

The claimant was seen by Dr. Russell the same day, and later referred to Dr. Murrell, who she had

been seeing periodically.  The testimony of the claimant reflects that the medical bills of Dr.

Russell, and the referral to Dr. Murrell, has been paid.  The claimant did not follow up or return

to Dr. Murrell after the initial visit from the May 12, 2009, neck complaint.  Further, the claimant

has not seen anybody for her neck since the last visit to Dr. Murrell.  The claimant offered

regarding the afore:

I didn’t - - I was supposed to go back for - - when I went with my
neck that day, he said, “The only thing that we can do is do like an
epidural where they put the needle in there like a pain blocker,” and
I said, “Okay.  You know, let’s do that.”  And so, it was scheduled
for me to come back and do that, and then, this back thing come
up; so, I didn’t get to go and do that. (T. 37).

The claimant did have an MRI performed on her back, for which she paid.  The claimant

acknowledged that following the lumbar MRI she was seen by a physician in Springdale, arranged

by respondents, and another doctor on Monday, September 12, 2011.  

The claimant acknowledged that she was not fired from her job with respondent-employer. 

The claimant added that she was told by her supervisor to go home because of the light duty

restrictions.  The claimant concedes that during the May 2010, deposition she relayed that she

called in to respondent-employer and quit because she was moving.  At the time of the afore the

claimant’s husband had already moved and was working in Branson, Missouri.  The claimant

testimony reflects that her sister came down to help her pack. 

The claimant testified that she tried to schedule an appointment with Dr. Murrell regarding

her neck before the May 12, 2009, incident with the corn.  The claimant noted that she continued
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to experience the burning sensation from her neck into her shoulder following the surgery.  The

testimony of the claimant reflects regarding her continuing neck symptoms prior to May 12, 2009:

At the last disc down there.  You know, it had bothered me off and
on.  Like I said, sitting at the computer, I had therapy come in and
adjust my chair, so that it was aligned right, and I mean, just
different things would aggravate it. (T. 39).

The claimant applied for and received unemployment benefits beginning September 2009. 

As to the length or duration that she continued to receive the unemployment benefits, the claimant

testified:

I think I drew out all my money and that was the end of that. 
(T. 40-41).

The claimant testified that she tried to find a job while she was receiving unemployment benefits. 

The claimant offered that she did not consider herself disabled at the time she received

unemployment benefits, and still does not consider herself so.  

The claimant testified that she is unaware of any kind of specific limitations or restrictions

on her ability to work.  The claimant added that she has not been to a doctor in three (3) years,

with the exception of the recent visit of September 12, 2011.  

The claimant acknowledge that following the May 12, 2009, incident involving her neck,

her neck pain was not consistent, in that it was off and on.  The claimant’s testimony reflects that

the neck pain was similar to the way it had been before the May 12, 2009, incident.  As far as

stability or consistency of her neck symptoms, the claimant testified that her neck bothers her

when she does something to bother it as it did before May 12, 2009. (T. 42).

The claimant described the symptoms in her back, which she attributes to her job duties

with respondents, as aching and burning.  The claimant acknowledged that routine job duty
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activities of carrying the pots and pans to the steam table were things that she had done

throughout her employment with Outlook Point and later at Elmcroft.  The claimant concedes

that there was nothing unusual or different about the job responsibilities. (T. 43).

The claimant acknowledged that since moving to Branson, Missouri, some days her

condition is better:

My back.  My neck still bothers me from time to time, but like I
said, only if I do something to aggravate it, like if I sit at the
computer long enough or, you know, I just try not to - - (T. 43).

The surgery that the claimant underwent from the May 2003, neck injury was fusion with

the placement of a plate and screws at the levels of injury.  The claimant testified regarding her

understanding of the surgical procedure:

I don’t know about the bending of it; this level and that.  I know
they put a plate and the six screws in there, and they put some chips
of bone in there to replace bone that was gone for some reason. (T.
44).

The claimant characterized the furnishing of prescription medications by Dr. Murrell following her

surgery as “very rarely”, noting that he did provide a Medrol Dose Pack, and some muscle

relaxers.  The claimant added that every now and then she was provided some pain pills in

addressing her symptoms from the neck injury and surgery.  The claimant acknowledged that

when she reported her neck problem to Ms. Norman in May 2009, she relayed complaints of

burning and tingling in her neck.  

The claimant completed an Employee Notice of Accident form in connection with her

back complaint.  The copy of the form contained in the record recites a date of injury as “6-24-

09".  (RX #1, p. 46).  The form also reflects regarding a description of what happened, “I’m not
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sure what happened”.   The claimant acknowledged that she still is not sure of what happened. 

The accident report was completed on July 2, 2009, and signed by the claimant.   The medical

reflects that the claimant saw a doctor on June 24, 2009.  The report growing out of the visit,

reflects a history of the claimant’s low back starting to hurt in June 2009, and that she thought it

was a kidney infection.  The report reflects that the claimant was released with no restrictions,

however the claimant maintains that the last paper that she got reflected that there were

restrictions.  

The record does reflect the presence of a light duty release from Ortho Memphis dated

June 24, 2009, in connection with the claimant’s neck complaint. (RX #1, p. 50).  The claimant

denies that she re-injured her neck in June 2009.  The claimant offered, regarding the June 24,

2009, office note of Ortho Memphis:

This may have been when I was supposed to go down and get the
stick in my neck.

And I couldn’t come, because I was under - - I had had this happen
to the back; so - - if he called, that’s why he called to tell them that
we wasn’t going to come to do that, but it didn’t have anything to
do with my neck.  I mean, I was going for my neck. (T. 48).

The claimant provided a written statement to her attorney which was dated December 17, 2009,

and identified the May 25, 2009, date as the onset of her low back complaints. (RX #1, p. 55). 

The claimant acknowledged that she may have gotten the dates mixed up.

On August 12, 2010, the claimant was seen by Dr. Gary Moffitt in Springdale, Arkansas. 

The claimant was living in Branson, Missouri at the time of the evaluation by Dr. Moffitt. 

Regarding her discussion with Dr. Moffitt during the evaluation, the claimant testified that he

asked her where she hurt, what happened, and performed the examination.  
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The testimony of the claimant reflects that she saw Dr. Smith, her doctor, initially with

regard to her back.  The record reflects the presence of a June 25, 2009, office note of Dr. Smith

regarding a visit by the claimant of that date with complaints of low back problems.  Regarding

the absence of a history of an injury by the claimant during the June 25, 2009, visit, the claimant

offered:

I’ve never had anything wrong with my lower back.
Until I went in that day with my back hurting. (T. 50).

The claimant continued as to whether she was asked by Dr. Smith about what the cause of her 

back pain or problem was:

I don’t know if he asked me or not, because when I went in I told
him that I thought it was a kidney infection.

And he even did urine tests for a kidney. (T. 51).

The claimant acknowledged that she continued to work while she saw Dr. Smith for her back

complaint.  The claimant added regarding her contact with Dr. Smith during the initial visit

because of her back complaints:

He took the X-ray.  The X-ray said, you know, that I had some
discs that were messed up.  That’s what he had to go on. 

And he asked me how did I hurt it.  I told him, you know. (T. 52).

During further direct examination, the claimant confirmed that her back started hurting

over a period of a couple of days; that it has never hurt before; that she had not done anything

outside of work to cause it to hurt; and that her work activities consisted of ordinary tasks of

lifting, bending and stooping.  The claimant further added that while her back has continued to

hurt, it appears to have gotten worse throughout the time.  The claimant testified regarding the
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circumstance surrounding her continuing to work after the nature of her back complaint was

medically identified:

Sit.  I could just sit.  I did my job.  There wasn’t anybody else to do
my job for me; so - - and like I said, we were having an open house
coming up and we had this big party; and so, I continued to work.
(T. 54).

The claimant also testified regarding the circumstances of her being sent home by Ms. Norman:

Yeah.  She told me that if I wasn’t - - because the doctor had me
that I was only to do light duty, ad she said there was no light duty
in the kitchen.  You know, I have to be able to perform my job,
which I understand that, and she told me that I had to go home,
because they were afraid that I could, you know, injure myself
worse. (T. 54).

The claimant’s testimony reflects that later she notified Ms. Norman that she would be moving to

Missouri and would be quitting her job.  The claimant maintains that she paid for the CAT scan,

MRI, and all of Dr. Smith’s bills.  All of the afore bills/expenditures were in connection with the

treatment of the claimant’s back complaints.

David Flora, the claimant’s husband, testified that there was a period of time that the

claimant came home from work complaining of her back while employed by respondents.  Mr.

Flora explained that at the time he was employed by the Blytheville Police Department.  The

testimony of Mr. Flora reflects that while the claimant had complained of neck problems, prior to

the afore she had never complained of back problems.  Mr. Flora’s testimony further reflects,

regarding the claimant’s condition on the date she complained of back problems:

When I got off work that afternoon and came home, she was in the
bedroom rocking.  Our bedroom back then had a rocking chair in it,
and when she hurts, that’s the way she got relief.  And I asked her
what was wrong, and she said her back was hurting. (T. 59).
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Mr. Flora moved to Rockaway Beach, Missouri in July 2009, and the claimant later joined him in

August 2009.  Mr. Flora offered that the claimant’s back complaints have continued since their

onset, adding:

First, it continued to get worse in her back and down through her
buttocks and into her leg.  You know, it’s just constant. (T. 60).

During cross-examination, Mr. Flora testified that he did go out to respondent-employer

to help his wife, the claimant, quite a bit, however was unable to say whether it was in May 2009

or June 2009.  Further, Mr. Flora acknowledged that he did not witness any injury or event to his

wife while working at respondent-employer.  

The testimony of Mr. Flora reflects that since the claimant’s 2003 neck injury, she has had

neck complaints, which continued even after she underwent surgery.  Further, Mr. Flora

acknowledged that the claimant has continued to see Dr. Murrell in Memphis for periodic visits in

connection with her neck complaints.  Mr. Flora continued, regarding the claimant’s neck

complaints:

Well, you know, her statement is that her neck still wasn’t right.

She just kept saying her neck wasn’t right, and she kept having
problems with it.  And the last time we went to see Dr. Murrell, he
was going to do a nerve block or something, but she had hurt her
back; so, they couldn’t perform that at the time. (T. 62).

Mr. Flora further testified regarding the afternoon that he arrive home to find the claimant

rocking in her chair in the bedroom with complaints of back pain:

Yes, sir.  She had stated that something was wrong with her back.

Not the exact date, no, sir.  Well, it was the day - - whatever day
she had hurt it.  I don’t know the date offhand. (T. 63).
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Mr. Flora acknowledged that the claimant offered that her low back complaints might be the 

product of kidney stones:

Yes, sir.  I asked her what was wrong, and she had had kidney
stones before, and she thought that it, you know, was kidney stones
or something.  And I said, “Well, are your sure?”  And she said,
“No.”  And at the time we went to the doctor and he ruled that out.
(T. 63).

Ms. Patty Norman, the resident director of respondent-employer since October 2008,

testified that the claimant was employed as the dining services director.  In describing the duties of

the claimant’s position Ms. Norman testified:

Well, she’s the supervisor of the department, but they do some
work.  They’re a working supervisor.  I mean, they do the day-
cook position, but only a couple of days a week.  They don’t do the
day-cook position every day.  And they do all the supervisory
things like the hiring, firing, scheduling, payroll, ordering food,
controlling inventory and help their staff out, you know, when they
need it. (T. 65).

Ms. Norman added that as a supervisor the claimant was trained on the measures to take in the

event someone is injured on the job:

Well, they know that - - I mean, it’s discussed frequently in
meetings that, you know, when there’s an injury that, you know,
they have to fill out an incident report.  That’s the first thing that
has to be done.  The employee has to fill out a report, and then, the
supervisor has to investigate it, and do their investigative report as
well, and then, until that’s done, it can’t go to a Workman’s Comp
carrier. (T. 66).

The testimony of Ms. Norman reflects that she relies on those supervisors under her supervision

to gather the information from their employees and to provide it to her.  Ms. Norman’s testimony

reflects that the gathered information is provided by her to the corporate office of respondents’

workers’ compensation department and then forwarded to the workers’ compensation carrier.
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Ms. Norman testified that in May, June, and July 2009, she was the claimant’s supervisor,

and that any injury the claimant suffered should have been reported to her.  Ms. Norman

acknowledged that a May 12, 2009, notice of accident report was completed by the claimant in

connection with her neck complaint. (RX #1, p. 40).  As a consequence of the afore, the claimant

was sent to a doctor for evaluation.

Ms. Norman denies any discussion with the claimant on May 25, 2009, about back

complaints.  Further, Ms. Norman denies getting any information in May 2009 with regard to any

back complaints involving the claimant.  Ms. Norman acknowledged that the Employee Notice of

Accident Report which is signed by the claimant, dated July 2, 2009, and referencing a June 24,

2009, accident, was one completed by the claimant at that time.  Ms. Norman’s testimony reflects,

regarding the July 2, 2009, form signed by the claimant:

She said she thought it might be related to a kidney stone, because
she had had one before and it felt kind of similar. (T. 68).

Ms. Norman noted that the June 24, 2009, date was when the claimant had the discussion with

her about a possible kidney stone.  

Ms. Norman testified that she performed an investigation once the July 2, 2009, form was

completed by the claimant.  The supervisor’s accident investigation report was completed by Ms.

Norman on July 6, 2009. (RX #1, p. 51).  The afore report reflected the presence of an

attachment.  Regarding a summary of several conversations that she had with the claimant, Ms.

Norman testified:

Well, on June the 24th when she came in, she told me her back was
hurting, and that she thought maybe she might have a kidney stone
or something like that.  And I told her at the time that if she thought
it was work related or was some type injury she needed to fill out
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the report, and she said she was just going to go to her own family
doctor.  She went the next day to her doctor.  She came back and
she told me that he said she had a bladder infection, and that he
gave her a shot and put her on an antibiotic.

And then, that would have been on Thursday.  She came forth and
said her back was hurting on Wednesday.  She went to the doctor
on Thursday.  Then, on Monday - - I think it was on Monday she
came back again - - she came into work.  He kept her off work until
Monday.  She came back on Monday morning and worked a couple
of hours and came in and said her back was hurting again.  And so,
again, I said, “You know, if you think this is work related, you
know, you need to fill out the paperwork.”  And so, we - - “You
know, because until that’s done there’s really not anything I can
do.” (T. 69-70).  

Ms. Norman maintains that she was relying on the claimant, as a supervisor, to fill out the

necessary paperwork if her complaint was work related.   Ms. Norman acknowledged that on July

2, 2009, the claimant filled out the paperwork asserting a work-related injury with respect to her

back complaints.  Ms. Norman testified that as of July 6, 2009, based on her conversation with the

claimant, there was still some concern that the claimant’s complaint might be a bladder infection. 

The testimony of Ms. Norman reflects that the claimant never identified a specific event from

work that cause her back to hurt.  

During cross-examination, Ms. Norman acknowledged that the claimant had never

complained of back pain before the June 24, 2009, date.  Although a supervisor, Ms. Norman

concedes that the claimant worked along with the other employees in the kitchen, which entailed

lifting and bending.  Regarding her knowledge of the results of the claimant’s MRI, Ms. Norman

offered:

I’m not sure when she had the MRI done.  I don’t know, it might
have gone to the corporate office or to the Workman’s Comp
carrier. 
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(T. 72-73).

Ms. Norman maintains that if the results of the claimant’s MRI test was provided to her, she does

not remember.

The testimony of Ms. Norman reflects regarding the time period that the claimant

continued to work following her complaints of low back pain:

She - - I’m not sure what days.  She worked off and on up until she
brought the - - you know, the note back from the doctor, you
know, saying she couldn’t bend and stoop and different types of
things. 
(T. 74).

At another point, Ms. Norman offered that the claimant continued to work until her scheduled 

July 13, 2009, return appointment to the doctor:

Yeah, because when she went to him on the 13th, I guess that’s
when she came back with a note with her job restrictions. (T. 75).

Ms. Norman maintains that it was her understanding that as of July 13, 2009, the claimant was

taking antibiotics for a bladder infection.  (T. 76).

Ms. Norman concedes that she was furnished documentation by the claimant from her

treating physician on or about July 13, 2009, relative to the claimant’s work restrictions:

Yes, there was - - well, just a little thing a doctor wrote on a pad
just saying, you know, she could return to work on this date, but no
lifting, bending or stooping, I think, is all it said. (T. 77). 

Regarding the existence and or location of the above note, Ms. Norman testified:

I’m sure it went to the - - with all of the records to the corporate
office and to the Workman’s Comp carrier; is it not part of the
record? 
(T. 77).

As far as the claimant work status following receipt of the note, Ms. Norman’s testimony reflects: 
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No, not once I was aware that there was a restriction.  That’s
when, you know, I told her - - you know, because we don’t do light
duty, because there’s nothing they can do, you know, that
wouldn’t, you know, cause a problem. (T. 77).

Ms. Norman testified that the claimant was sent home from work and directed to notify her when

she could return to work without restrictions.  Ms. Norman later received the telephone call from

the claimant advising that she was quitting and moving to Branson, Missouri.  

The medical in the record reflects that the claimant was seen by Dr. Sam E. Murrell, III, at

OrthoMemphis on May 5, 2008, in a follow-up visit relative to her neck and to review the results

of her April 29, 2008, cervical MRI scan.  The May 5, 2008, report reflects, in pertinent part:

IMAGING STUDIES: Her MRI scan is reviewed.  At the level of
her surgery, she appears to be solid.  There is no evidence of canal
stenosis.  At the level below, there is a disc bulge and perhaps a
very small disc protrusion on the left side, with perhaps some
foraminal narrowing.

IMPRESSION: Degenerative disc disease, lumbar spine, status post
C4-5 and C5-6 anterior cervical discectomy and fusion.

PLAN: At this point, we discussed treatment options.  I have
recommended consideration of an epidural steroid injection, and she
initially wished to proceed with this, but later changed her mind.  At
this point, she is requesting a muscle relaxer, and she is given a
prescription for this.  She will contact the office should she wish to
proceed with the injection.  She will, otherwise, follow up on an as
needed basis. (RX #1, p. 39).

There is no evidence in the record of the claimant obtaining further medical treatment in

connection with her neck following the above May 5, 2008, doctor visit until the June 12, 2009,

return visit to OrthoMemphis, which was preceded by the documented May 12, 2009, work-

related incident.
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On May 12, 2009, the claimant completed an “Employee Notice of Accident” report.  The

report recited that on May 12, 2009, when while bending over to pick up a case of frozen corn, as

she was putting the groceries away, the claimant experienced a sharp pain in her neck. (RX #1, p.

40-41).  The claimant reported the May 12, 2009, incident involving her neck to her supervisor,

Patty Norman, who completed a “Supervisor’s Accident Investigation Report” on the same date.

(RX #1, p. 42-43).

The evidence reflects that the claimant was seen by respondents’ designated medical

provider, Dr. James D. Russell, in connection with the May 12, 2009, neck complaint.  The

claimant was released to return to work on May 13, 2009.  (RX #1, p. 49). 

The claimant was seen by Dr. Murrell on June 12, 2009, relative to her neck pain and

occasional left-sided arm pain.  The June 12, 2009, chart note relative to the claimant’s visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Sandra Flora is a 48-year-old
female who underwent a previous C4-5 and C5-6 anterior cervical
discectomy and fusion.  She did well but has had some intermittent
problems since that time.  She states that on 05/12/09, she reinjured
her neck when she was lifting a case of frozen corn on the cob.  She
has complaints of pain in her neck and toward the left side.  She
denies any bowel or bladder control abnormalities.  She states that
she is working.  She is in today for further treatment
recommendations.  She states that her symptoms are sitting,
sneezing, and housework.  She states that pain medications improve
her symptoms.  She denies any bowel or bladder control
abnormalities.

*          *          *

REVIEW OF SYSTEMS: Significant for neck pain and occasional
numbness.

*          *           *
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PHYSICAL EXAMINATION: Physical exam reveals a well
developed, well nourished female in no acute distress

Examination of the cervical spine revels no asymmetry or deformity
and no myospasm palpated.  She has a well-healed surgical incision. 
The head is held erect on the trunk and shoulders are level.

*          *          *

IMAGING STUDIES: Plain film radiographs show her fixation to
be intact.  Below her fusion, she appears as though she has had disc
space collapse at C6-7.  A previous MRI did snow a broad-based
disc bulge with a left-sided disc protrusion.

IMPRESSION: Left C6-7 disc protrusion beneath previous C4-5
and C5-6 anterior cervical discectomy and fusion.

PLAN: At this point, I have recommended referral for an epidural
steroid injection.  Should she not respond to this, then we would
consider updating her MRI scan to see if might benefit from further
surgery. (RX #1, p. 44-45).

The record reflects the presence of a June 24, 2009, chart note of OrthoMemphis regarding the

claimant.  The afore reflects:

CHART NOTE: Lari dictating for Dr. Murrell.  The patient’s
husband called today stating that his wife reinjured her neck again
at work yesterday.  We did just see the patient on the 12th and
ordered an ESI which she could not have until July 1st due to her
vacation trip that she had planning.  Dr. Murrell states that there is
no medical reason for her to come in to the office to be seen and
that she needs to continue with the recommended treatment from
her last visit.  I spoke with the patient’s husband, and he stated that
was fine.  Dr. Murrell did authorized a Medrol-Dosepak to help try
to calm down the pain that she was having that was radiating into
the left arm.  The patient’s husband called back with a pharmacy
phone number of (870-762-2024).  The prescription was called in
to that number. (RX #1, p. 50).

The evidence in the record reflects that on June 25, 2009, the claimant was seen by her

primary care physician, Dr. Ron Smith, with a complaint of low back pain.  The afore June 25,
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2009, clinic note relative to the claimant’s visit reflects, in pertinent part:

She comes in because of problems with pain in her back.  This is the
lower back.  It’s a bilateral sort of thing.  It’s aggravated by
movement, aggravated by just sitting.  Said she had a kidney stone
before that presented this way.  But, before with the kidney stone
one side, not both sides.  Urine specimen today though is not
normal.  She des have a good bit of blood present.  White cells also. 
I think she very likely could have a little smouldering urinary tract
infection, but otherwise, I do think this is myofascial.  No history of
injury, but she does have pain with movement of her back and that
certainly would be very much against it being a totally infectious
process.  
Put her on Septra DS b.i.d.
I’m going to give her Decadron 4 
and  Decadron LA 8 mg IM.

            Lortab 7.5 for pain.
If she fails to improve, or gets sicker, I want to see her again.
DX: 1) Low back pain

2) Hematuria 
(CX #1,p.1).

The claimant was seen in follow-up by Dr. Smith on June 29, 2009.  The clinic note in connection

with the June 29, 2009, visit reflects:

She comes in for medical reevaluation.  She’s no better.  Pain is
definitely positional and related to certain movements.
PE: She has pain with moderate flexion of the back at the waist,

as well as, lateral tilt, right and left.  SLRs are positive on
the right side at about 40 degrees or so, or something like
that.  Left side is normal.  She can heel and toe, stand on
each foot without any problems.  She does not squat and
rise because of difficulty.

She’s had cervical disc surgery and I do think we need to check her
lower back, or get a scan.  We are gong to make arrangements for
CT scan of her lumbar spine.
DX: 1) Lumbar disc syndrome. 
(CX #1, p. 2).

 The claimant was again seen by Dr. Smith on July 6, 2009.  The clinic note relative to the afore

visit reflects, in pertinent part:
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Comes in for medical reevaluation.  She is still having some pain
and discomfort.  It has improved some.  She is back to work and
thinks she can continue to do so.  We did not get her scan done.  If
her symptoms are progressive in any way check back with us and
we’ll figure out someway to get this evaluated radiographically.
DX: 1) Low back pain.
Also if she has any change in intra-abdominal symptoms, some of
the pain to me has been flank rather than just pure back, we sure as
the devil sure don’t want to overlook something in the solid organs
in her body. (CX #1, p. 2).

The clinic notes of Dr. Smith reflect that the claimant was seen on July 13, 2009, and July 14,

2009, in follow-up to UTI .(CX #1, p. 3).   The July 14, 2009, clinic note relative to the claimant

reflects, in pertinent part:

She comes in for medical reevaluation.  She got a scan yesterday
that did not show us anything in the urinary tract system.  It did not
show us anything in the abdomen.  The next step is to evaluate her
back and we’ll make sure we get that tended to as soon as possible. 
(CX #1, p. 3).

On July 15, 2009, the claimant underwent the lumbar MRI scan at Great River Medical Center,

pursuant to the direction of Dr. Smith. (CX #1, p. 5) (RX #1, p. 54).  The claimant was seen in

follow-up by Dr. Smith on July 20, 2009.  The clinic note relative to the afore reflects, in pertinent

part:

She comes in for medical reevaluation.  She’s had her MRI scan of
her lower back area and it does show a central bulging disc with
borderline spinal stenosis at L3-4.  She continues to be very
symptomatic, very limited in what she can do.  On top of that her
husband has left her which means she’s having to do everything by
herself.  He’s actually left her to go to a better place.  He’s got a
job in Branson, MO and left her here to tie up all the loose ends to
get ready to move up there.  She’s the biggest loose end that’s got
to be tied up.  I really personally do not think she’s got a surgical
problem.  I think the key thing with this is going to be continued
time and patience.  But, with the persistence of this I also think we
ought to get another opinion.  She’s had a neurosurgeon operate on
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her cervical spine sometime in the past in Memphis, Dr. Merrill or
something like that.  We’ll get her down to him. 
DX: 1) Bulging lumbar disc w/spinal stenosis.
She wanted to know if there’s a possibility that this is work related. 
I think in all likelihood yes indeed it was. 
(CX #1, p. 4).

The evidence reflects that on July 2, 2009,  the claimant completed an “Employee Notice

of Accident” report noting the onset of her low back complaint on June 24, 2009.  In the report,

the claimant attributed her symptoms to her everyday tasks in the kitchen of respondent-employer.

(RX #1, p. 46-47).  On July 6, 2009, a “Supervisor’s Accident Investigation Report” was

completed by Ms. Patty Norman, the claimant supervisor, in connection with the claimant’s low

back complaints. (RX #1, p. 51-52).

In correspondence dated December 17, 2009, the claimant provided a narrative to her

attorney of the activities that took place regarding her neck and low back complaints, which she

attributed to her employment with respondent-employer.  The December 17, 2009,

correspondence is the first time that the claimant identified “May 25, 2009" as the point in time

that she begin experiencing low back symptoms.  The narrative reflects, in pertinent part:

Since my surgery I have continued to have trouble with my neck
and have been back to see him regularly.  During this time of May
25, 2009, I was performing my duties and pulled something in my
back.  I then told the new Administrator, Patti Norman in the 9:00
o’clock meeting that I had injured my back.  I didn’t think that it
was serious enough to warrant filling out a workman’s comp claim. 
Patti asked me did I think I hurt my back and I stated to her that I
did know.  That it was either my back or my kidney’s.  I told her
that I was going to go to the doctor.  I then went to Dr. Smith who
took x-rays and it showed nothing.   He then took a cat scan to
check my kidney’s which showed that my kidney’s were alright. He
then stated I would need an M.R.I. to check the spine.  This was
performed and it showed that there was building discs at L3 and
L4.  Along with Spinal Stenosis.  Dr. Smith stated that this was a
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result of the straining my back at my job.  During this time I had to
return to Dr. Murrell for pain in my neck.  At this time Dr. Murrell
stated that the next thing to do before any more surgery was to
perform a pain blocking procedure in my neck to stop the pain.  He
then referred me back to Dr. Dowling.  I then received instructions
from Dr. Dowling for the procedure.  The instruction were that I
could not be taking certain type of medications.  I was taking
muscle relaxers and pain medication for the injury to my back.  I
contacted Orthmemphis, where the procedure was to be done and
told them I would have to cancel the procedure because of
medication I was taking.  Orthomemphis asked me what I was
taking and I told them, which they replied that no I cant have the
procedure done while taking the medication.  Since that time I have
not been able to work due to the injury in my back and also not
being able to get the procedure done on my neck.   .    .    .  My
neck continued to hurt and sometime in May or June I was putting
up groceries by myself and I lifted a case of frozen corn on the cob,
when I hurt my neck again.  I then told Patti Norman, the
administrator who sent me to Dr. Russell.  He took an x-ray, which
showed that I had spurs on the spine in my neck.  He stated that
there was no way to tell the extent of the injury to my neck and
referred me to Dr. Murrell who stated that there had been some
changes in the neck.  He stated that the only thing that he could do
was surgery or the pain block.  I chose to have the pain block done,
but was unable to have it done due to my back problems. .    .     . 
After injuring my back I went back to work on 7-6-2009 under
light duties.  I continued to work under the care of the doctor.  On
7-8-2009 I was sent home by Patti Norman due to being on light
duty and her stating that I was not performing up to my job
description.

*          *          *

Since the injury to my back I have had to incur the medical
expenses out of my own pocket.  I have spent $1500.00 dollars on
a cat scan, &1700.00 on the M.R.I.  the doctors visits.  Which I am
not sure how much that is.  Medicine, and loss of earnings since
being off work.

On July 21st, 2009 I had to officially quit my job due to my husband
getting a job in Branson, Mo.  I have tried several times to contact
Jamie Starr at Gallagher Bassett in order for her to find me a doctor
here in reference to my neck injury.  She has refused to return any
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of my calls. (RX #1, p. 55-56).

The evidence reflects that presence of a August 12, 2010, report of Dr. Gary L. Moffitt,

with Arkansas Occupational Health Clinic in Springdale, Arkansas, regarding his evaluation of the

claimant at the request of respondents.  The afore report reflects, in pertinent part:

Ms. Flora is seen today for complaint of pain in her lower back. 
She states it started on 24th of June in 2009.  She doesn’t have any
injury.  She states that she worked as a service director and she put
up groceries and had to lift heavy objects and she has been having
back pain since that time.  Initially she thought it might be renal and
saw her personal physician who did a urinalysis and she reports that
she had hematuria.  She eventually had a CAT scan of her kidneys
which was found to be negative.  Then there was a suspicion that it
could be her back so an MRI was performed of her back.  She
states that it revealed two herniated discs and canal stenosis.  I have
the report of the MRI .  It actually reveals slight bulging at L3-4. 
She does have facet hypertrophy and there is spinal stenosis noted
at L3-4.  No other abnormalities were noted.  The pain is mostly in
the lower back a little off to the left.  It goes into her buttock area. 
It does not radiate anymore than that.  She notices that she feels
better whenever she leans forward.  She is sleeping in a chair
because whenever she lies flat she has pain.  She states that last fall
she was raking leaves and it made the pain worse.  She is normally
healthy on no medications.
On exam, height is 65 inches; weight 186 pounds; blood pressure
122/80; temperature 98.7; pulse 7; respirations are 14.  She does
not appear to be in any distress.  She does have slight tenderness to
palpation in the right SI area, but there is no muscle tightness or
spasming.  Reflexes are normal in the knee and ankle region
bilaterally.  She has negative straight leg raises.  She has normal
functioning of the extensor hallucis longus bilaterally.  She can heel
walk and toe walk.  She is able to bend forward and touch her
ankles without any difficulty.  She has a little bit of worsening of
her pain with extension.

Diagnosis is osteoarthritis in the facet joint region.  It appears that
her problem is degenerative in nature.  I don’t feel that she is likely
a surgical candidate.  I would recommend treatment with physical
therapy and anti-inflammatory medications.  At this time I don’t see
that she needs any type of work restrictions. (RX #1, p. 57).
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The record also reflects the presence of the initial report of the medical case management
provider.  The report reflects, in pertinent part:

REFERRAL REASON:
Medical case management services requested for task assignment
only to coordinate one medial evaluation for a claimant with back
pain.

ANTICIPATED CASE RESULTS:
The claimant will be evaluated by an occupational injury specialist
and provided any necessary treatment plan by September 1, 2010.

DESCRIPTION OF ACCIDENT OR INJURY:
Ms. Flora reports that as the dining service director her job duties
included cooking and serving.  She states this required lots of lifting
heavy pots and pans, unloading groceries and had little to no staff
to help.  She reports that over the course of lifting on June 24,
2009, her back started hurting.  She felt aching pain at first which
went across her lower back from side to side and radiated into her
buttocks.  She felt worse as the day went on and finally went to her
supervisor and stated she needed to go home.  She had previously
had kidney stones and thought she might have a kidney infection.

*          *          *

CURRENT SYMPTOMS:
Ms. Flora reports her current symptoms are back aches with
shooting pain into her left buttocks.  She has to sit up in order to
sleep at night because laying supine causes her back to lock into
place.  She reports it takes a “good while” after she gets up to be
able to walk upright.  Her pain si worse with walking and she
reports she is unable to shop.  Sitting makes her pain better.  Her
pain is increased with stooping and squatting, but bending makes it
better.

Ms. Flora reports she has tried heat type back wraps, a vibrating
back support, and some floor exercises.  She has not had any formal
therapy.

*          *          *

MEDICATIONS:
Ms. Flora was prescribed hydrocodone by Dr. Smith along with
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Flexeril.  She states she is still working from that original
prescription.  Initially she reports having been prescribed a Medrol
dose pack.  She originally obtained her medications from the Wal-
Mart in Blytheville.  She reports she has not been prescribed any
medication since having moved to Rockaway Beach, Missouri.

*           *           *

ACTIVITY ANALYSIS:
Case Management was asked to assist the carrier in obtaining an
appointment for this claimant with a neurosurgeon.  The original
request was made for someone in Texarkana.  After reviewing the
file, I noted she lived in Blytheville.  There were no records to send
to neurosurgery and I could not make sense of the file.  Contact
was attempted with Ms. Flora, but was unsuccessful.  A letter of
introduction was mailed.

I received a call on July 19th from Ms. Flora who reported she has
moved from the address on file.  She had gotten my letter as it was
forwarded to her at her new address in Missouri.  She requested a
physician in the Branson area.

Due to the lack of information and direction a case conference was
called on July 30th .  I was told the claim had never been accepted
and the defense counsel had recently taken her deposition.  As a
measure of good faith, they asked that she be seen by a specialist.

I then contacted clinics in Missouri and Northwest Arkansas.  Most
were unwilling to see Ms. Flora.  The amount of time since the
reported date of incident was cited as well as lack of records and a
case crossing state lines.  After numerous attempts I was finally able
to secure an appointment with the Arkansas Occupational Medicine
in Lowell, Arkansas with Dr. Gary Moffitt.  Ms. Flora was notified
by letter complete with a map.  (RX #1, p. 59-62).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employee-employer-carrier relationship existed at all times pertinent, to 

include May 12, 2009, and June 24, 2009. 

3. On May 12, 2009, the claimant sustained an injury to her cervical spine arising out

of and in the course of her employment, which requires reasonably necessary medical treatment in

connection with the treatment of same.

4. On June 24, 2009, the claimant sustained an injury to her low back arising out of 

and in the course of her employment in the form of a gradual onset, which rendered her

temporarily totally disabled for the period beginning June 25, 2009, and continuing through July

6, 2009, and from July 8, 2009, continuing to August 12, 2010.

5. The respondent shall pay all reasonable hospital, and medical expenses arising out

of the May 12, 2009, injury to the claimant’s cervical spine, and the June 24, 2009, injury to the

claimant’s lumbar spine.   

6. The respondents have controverted the claimant’s entitlement to workers’ 

compensation benefits growing out of the May 12, 2009, cervical spine injury and the June 24,

2009, lumbar spine injury.

CONCLUSIONS

The existence of the employment relationship at all times pertinent is not disputed.  The

claimant suffered a prior injury to her cervical spine in May 2003, which resulted in cervical

surgery.  The claimant continued in the employment of respondent-employer and maintains that

while within the course and scope of her employment she sustained injuries on two (2) separate
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occasions: May 12, 2009, to her cervical spine and on June 24, 2009, to her lumbar spine; that

both injuries required medical treatment and that the lumbar spine injury resulted in a period to

total incapacitation.  The claimant seeks the afore workers’ compensation benefits as well as

controverted attorney fees.  The respondents controvert the compensability of both claims.

The present claims are governed by the provisions of Act 796 of 1993 in that the claimant

asserts entitlement to workers’ compensation benefits as a result of injuries sustained subsequent

to the effective date of the afore provision.

Compensability of Cervical Spine

There is not a dispute regarding the occurrence of the claimant prior cervical injury of

May 2003, which resulted in treatment in the form of cervical fusion surgery, nor is there a

dispute regarding the nature of the job duties that the claimant performed in her employment with

respondent-employer.  One of the duties that the claimant performed was putting away groceries.

The credible evidence in the record reflects that on May 12, 2009, while lifting a case of

frozen corn on the cob, the claimant experienced sharp pain in her neck.  The claimant ultimately

reported the incident to her supervisor and completed an accident report.  The claimant was

referred to respondent’s designated medical provider, Dr. James Russell, and was ultimately

returned to the care of her treating surgeon, Dr. Sam E. Murrell, who performed her previous

cervical fusion surgery.

In workers’ compensation law, an employer takes the employee as he finds him. 

Employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robison,82 Ark. App. 460, 120  S.W. 3d 150 (2003).  Further, an aggravation

of a pre-existing non-compensable condition by a compensable injury is itself compensable. Oliver
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v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident.  An aggravation, being a new injury with an independent cause,

must meet the definition of a compensable injury in order to establish compensability for the

aggravation. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Farmland

Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

A compensable injury must be established by medical evidence supported by objective

findings. Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient. Ark. Code Ann. §11-9-102 (16)(a)(i).

As previously noted, prior to the May 12, 2009, incident of lifting the case of frozen corn,

the claimant has last been seen by Dr. Murrell in connection with her prior cervical spine injury on

May 5, 2008.  At the time of the May 5, 2008, visit, the results of a April 29, 2008, cervical MRI

were reviewed.  The April 29, 2008, cervical MRI disclosed at C6-7 a mild bulging disc as well as

a small disc protrusion suggested on the left laterally as well as mild spinal canal stenosis.  While

Dr. Murrell had discussed with the claimant during the May 5, 2008, visit the option of an

epidural steroid injection, the claimant changed her mind and requested a muscle relaxer. 

Following the May 12, 2009, lifting incident, the claimant was seen by Dr. Murrell on June 12,

2009.  Dr. Murrell noted that the plain films radiographs showed that below the fusion, she

appeared as though she has had a disc space collapse at C6-7.  In noting the left C6-7 protrusion

beneath the previous fusion, Dr. Murrell recommended a referral for an epidural steroid injection,

and noted that in the event the same failed, consider updating the MRI for further surgery.

Although the claimant continued to work following the May 12, 2009, lifting incident

which injured her cervical spine, the medical evidence reflects that she pursued the epridural
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steroid injection as recommended by Dr. Murrell.  The claimant had to cancel the epidural steroid

injection after the occurrence of her lumbar spine complaint and receipt of medical treatment in

connection with same.  The evidence preponderates that the claimant sustained a compensable

injury to her cervical spine on May 12, 2009, within the course and scope of her employment, in

the form of an aggravation of her pre-existing condition, and that the same required medical

treatment.  The evidence preponderates that while the claimant’s medical treatment relative to her

cervical spine was relatively stable from May 5, 2008, until she suffered the May 12, 2009, work-

related lifting incident.  The respondents have controverted the compensability of the claimant’s

May 12, 2009, cervical injury, and entitlement to medical benefits growing out of same.

Compensability of Lumbar Spine Injury.

The claimant does not assert a specific incident injury to her back which is identifiable by

time and place of occurrence.  In order to receive workers’ compensation benefits for a gradual-

onset injury, the claimant must prove that she had a back injury that 1) caused her internal or

external physical harm, 2) was not caused by a specific incident and not identifiable by time and

place of occurrence, 3) and arose out of and in the course of her employment. Ark. Code Ann.

§11-9-102(4)(A)(ii)(b)(Supp. 2007).  Further, the claimant must show that her back injury is the

major cause of her need for medical treatment. Ark. Code Ann. §11-9-102 (4)(E)(ii).

There is not a dispute regarding the duties that the claimant discharged in the employment

of respondent-employer.  The claimant’s job included substantial lifting and bending.  There is no

evidence in the record to reflect that the claimant sought or required medical treatment relative to

her lumbar spine prior to the onset of her symptoms in late June 2009.  While the claimant initially

suspected that her back symptoms were related to kidney stones, she nevertheless informed her
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supervisor of her back pain.  The claimant sought medical treatment under the care of her primary

care physician, Dr. Ronald Smith, on June 25, 2009.  The credible evidence in the record reflects

that the claimant received medical treatment relative to her low back complaints under the care of

Dr. Smith.  A July 15, 2009, lumbar MRI scan obtained disclosed a central bulging disc with

borderline spinal stenosis at L3-4.

While the documentary evidence in the record appears to reflect that the claimant was

seen by Dr. James D. Russell in connection with her June 24, 2009, low back complaint, a careful

review of the evidence, to include the testimony of the witnesses and chronology of events

discloses the flaw.  The credible testimony of the witnesses reflects that because the claimant

suspected her low back complaints to be the product of a kidney stone, when initially reporting to

her supervisor that she had back pain she elected to be seen by her primary care physician, Dr.

Smith.  Once further diagnostic studies proved negative for kidney stones, the claimant was never

referred to respondents’ designated medical provider, Dr. Russell.  The claim was controverted by

respondents.  The record discloses the presence of the front side of one Physician’s Report, Form

AR-3, and the back side of a different Physician’s Report, Form AR-3, as pages 48 and 49.

Page 48 of the exhibit recites the date of injury as June 24, 2009; a description of the

claimant’s job duties as dining services director; the fact that her low back started hurting in June

2009, and that she thought it was a kidney infection; that she treated with her primary care

physician; that once a kidney infection was ruled out the MRI revealed 2 herniated disc and spinal

stenosis; and that the claimant complained of left sided low back pain that radiated to the

buttocks.  Page 48 also reflects a diagnosis of lumbar strain and treatment recommendation  of

physical therapy and anti-inflammatory medication.  Page 49, which is the back side of a different
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Form AR-3, was signed by Dr. James Russell on June 24, 2009, and noted that the claimant could

return to work on May 13, 2009.  Clearly, the back side of Form AR-3, which number page 49,

relates to the claimant’s May 12, 2009, cervical injury.  As noted above, the claimant did not seen

Dr. Russell in connection with her June 24, 2009, low back injury.  Further, the claimant

underwent the lumbar MRI, which is referenced on the front side of the Form AR-3, page 48, on

July 15, 2009, and  Dr. Russell could not have know of its existence or results on June 24, 2009. 

In short, a review of the total exhibits reflects that page 48 is actually the front side of Form AR-

3, Physician’s Report, which was completed by Dr. Moffitt on August 12, 2010, the back side of

which is numbered in the exhibit as page 58.

In addition to the onset of symptoms in the low back as a result of performing her routine

job duties of lifting heavy groceries, pans and pots of food, along with substantial bending, the

evidence discloses the presence of objective findings of internal or external physical harm. 

Further, Dr. Smith opined that the need or major cause for treatment was the claimant’s back

injury which grew out of her employment.  The claimant has sustained her burden of proof by a

preponderance of the evidence that she sustained a compensable gradual onset back injury within

the course and scope of her employment.  The respondents have controverted the compensability

of this claim in its entirety.  

Medical Treatment

The employer is mandated to promptly provide for an injured employee such medical 

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.
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App. 201, 989 S.W.2d 543 (1999).  While the injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting for the compensable injury; to maintain the level of healing achieved;

or to prevent further deterioration of the damage produced by the compensable injury.  Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v.

Pippin, 8 Ark App. 200, 649 S.W.2d 845 (1983).

The evidence preponderates that the medical treatment rendered to the claimant under the

care of and at the direction Dr. Ronald Smith was reasonably necessary in connection with the

treatment of the claimant’s compensable low back injury of June 24, 2009.  While the claimant

was initially uncertain of the source of her low back symptoms, diagnostic studies ultimately

disclosed the presence of the central bulging disc and borderline stenosis at L3-4.  The claimant

immediately notified respondents of the work-related nexus of her low back complaint once the

injury was diagnosed, and her failure to notify respondents earlier is excusable.  While the

claimant had a prior experience with kidney stone, she did not recall a specific work-related

incident to attribute her onset of lumbar/low back symptoms.  There is not a dispute regarding the

nature of the claimant’s job duties and physical demands of various job tasks of lift, bending, and

stooping.  

The claimant incurred out-of-the-pocket expenses in obtaining diagnostic studies,

medication, and doctor visit in connection with her compensable gradual onset back injury. 

Respondents are liable for the cost of the claimant’s medical treatment, to include reimbursement

for out-of-pocket expenses and medical milage.  Respondents have controverted the
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compensability of the claimant’s June 24, 2009, lumbar spine injury in its entirety.

Temporary Total Disability 

Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity of earning wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is

that period for healing of an injury which continues until the claimant is as far restored as the

permanent character of the injury will permit. id.  If the underlying condition causing the disability

has become more stable and if nothing further in the way of treatment will improve that condition,

the healing period has ended. Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  Whether an employee’s healing period has ended is a factual determination to be made by

the Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

In the present claim, the evidence discloses that the claimant was off work and within her

healing period as a result of the June 24, 2009, compensable back injury from June 25, 2009

through June 29, 2009, and July 6, 2009, continuing through August 12, 2010.  The claimant

presented a restricted release to return to work to her supervisor on or about July 8, 2009, and

was informed that light duty work was not available.  The claimant was sent home by her

supervisor.  On July 21, 2009, the claimant notified the respondent-employer that she resigning

her position and relocating to Branson, Missouri, with her husband.  At the time of the July 21,

2009, resignation the claimant remained within her healing period and totally incapacitated from

engaging in gainful employment as a result of the compensable June 24, 2009, back injury.

In September 2009, the claimant commenced receiving unemployment benefits.  At the

time of her receipt of the unemployment compensation benefits, the claimant had been unable to
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obtain medical treatment in connection with the treatment of her compensable back injury.  The

claimant received unemployment compensation benefits at the rate of $244.00, per week.  The

evidence preponderates that the claimant remained within her healing period and totally

incapacitated from engaging in  gainful employment.  Following her August 12, 2010, visit to Dr.

Gary L. Moffitt, the claimant was released to return to work with no restrictions.  It is noteworthy

that Dr. Moffitt did recommend physical therapy and anti-inflammatory medications in the

treatment of the claimant’s injury.

The claimant has sustained her burden of proof by a preponderance of the evidence that

she remained within her healing period and totally incapacitated from engaging in gainful

employment for the periods beginning June 25, 2009 through June 29, 2009, and July 6, 2009,

continuing through August 12, 2010, and correspondingly entitled to temporary total disability

benefits, as a result of the June 24, 2009, compensable gradual onset back injury.  The claimant is

entitled to the difference between her temporary total disability benefits and the unemployment

benefits during the period that she received same between September 2009 and August 12, 2010. 

The respondents have controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the appropriate weekly compensation benefit rate for the period commencing

June 25, 2009 and continuing through July 6, 2009, and from July 8, 2009, and continuing

through August 12, 2010, as a result of the June 24, 2009, compensable gradual onset back

injury.  Said sums accrued shall be paid in lump without discount.  Respondents may claim credit

for the difference between the claimant’s temporary total disability benefit rate and the
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unemployment compensation benefit rate that the claimant received between September 2009, and

August 12, 2010.       

Respondents are further ordered and directed to pay all reasonable necessary and related

medical expenses incurred in the treatment of the claimant’s compensable cervical injury of May

12, 2009, to include medical related travel.

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable gradual onset back injury of June 24, 2009, to include

reimbursing the claimant for out-of-pocket expenses incurred in connection with the treatment of

the compensable back injury. 

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809 until

paid.

IT IS SO ORDERED.

____________________________________________
 ANDREW L. BLOOD
Administrative Law Judge  


