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STATEMENT OF THE CASE

On March 16, 2011, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on December 6, 2010.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fourth stipulation was amended, resulting in the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about January 4, 2010,

and at all relevant times.

3. Respondents have controverted this claim in its entirety.

4. Claimant’s average weekly wage entitles him to the maximum compensation

rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant elected to reserve the issues concerning whether he is entitled to an impairment

rating and benefits pursuant thereto, and whether he is entitled to wage loss disability

benefits.  Because Claimant testified that he received unemployment benefits following his

alleged injury, an issue was added concerning that matter.  The following were litigated:

1. Whether Claimant sustained compensable injuries to his head and back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from the

date of injury until a date yet to be determined.

4. Whether Respondents are entitled to an offset for unemployment benefits

received by Claimant.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:
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Claimant:

1. Claimant contends that he was employed by the respondent employer as a

truck driver.

2. On January 4, 2010, he was driving up an ice covered, steep hill, when the

truck lost traction and started sliding down the hill.  The claimant was forced

to jump from the truck, and he sustained injuries to his back and a traumatic

head injury as a result of this incident.

3. He contends that he is entitled to reasonably necessary medical treatment,

to temporary disability benefits from the date of the injury through a date yet

to be determined, and to permanent disability benefits.

4. He also contends that the respondents have controverted this claim in its

entirety and that his attorney is entitled to an attorney’s fee.

5. All other issues are expressly reserved.

Respondents:

1. Respondents contend that the claimant is not entitled to the requested

benefits because the claimant cannot establish that he sustained accidental

injuries identifiable by time and place of occurrence causing internal or

external harm to his back, neck and head which arose out of and in the

course of his employment with respondent-employer, on or about January

4, 2010.

2. Respondents reserve the right to supplement or amend this prehearing

questionnaire response at a later date.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his back.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his head.

5. Claimant has proven by a preponderance of the evidence that the treatment

of his compensable injuries reflected in Claimant’s Exhibits 1 and 2 and

Respondents’ Exhibit 1 was reasonable and necessary.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits.

7. Because of the above finding, Respondents have not proven by a

preponderance of the evidence that they are entitled to an offset under Ark.

Code Ann. § 11-9-506 (Repl. 2002) with respect to Claimant’s receipt of

unemployment benefits.
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8. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Charles Allshouse and George White.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 16 numbered pages thereafter; Claimant’s Exhibit 2,

another compilation of his records, consisting of one index page and 47 numbered pages

thereafter; and Respondents’ Exhibit 1, another compilation of Claimant’s medical records,

consisting of one index page and 8 numbered pages thereafter.

Testimony

David Flippo.  Claimant testified that he is 47, has a college degree, and worked as

a police officer at one time.  He was an intelligence analyst in the military, and has had

experience in construction.  In December 2009, he went to work for Respondent Integrity

Energy Services, LLC (hereinafter “Integrity”) as a vacuum truck driver.  He hauled

production water in connection with the development of natural gas wells.

Claimant stated that on January 4, 2010, the day was “terrible”; an ice storm had

taken place the night before, and another one was expected.  He was injured that day, and

described the incident as follows:

I was climbing a hill . . . [i]n the truck.  And the–it lost traction and came to
a complete stop and–then after a period of a couple of minutes, it began to
slide backwards.  And in my opinion, it was either–it meant my life to get
away from the truck, so I jumped from the truck.
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His testimony was that his feet struck the ground first, and then his side:

From sort of like a–almost like a–I tried for like a prone position, to roll,
and–and I hit and came back and hit my back and I just–and hit the back of
my head and then the [sic] rolled and hit the side of my head and–

Claimant stated that he experienced loss of consciousness, and knew this because the

sliding of the truck caused a “roar” that was “deafening,” and “when I came to, I was

expecting to hear that same roar, and it was just total peace.”  At that point, the truck was

at the bottom of the hill.

He testified that he then got into the truck and reported the incident to “David,” the

dispatcher.  “Charles” contacted Claimant by radio and told him that he would try to come

to the scene.  When Charles arrived at the scene, Claimant told him that he “was pretty

banged up” but tried to minimize his injury “by doing a combat roll,” as he was trained to

do in the military.  The police arrived, and the process began of trying to remove the truck.

Claimant stated that he spent several hours at the top of the hill, performing traffic control.

He stated that he also told “Jonathan,” the supervisor, and “Tim,” the dispatcher, of what

had occurred.  Claimant’s testimony was that he likewise told Jonathan that he was “pretty

banged up.”

When asked if he experienced any symptoms after jumping from the truck, he

responded that he had “[b]ack pain immediately, and then like a headache and my neck

was sore.”  He sought treatment at Conway Regional Hospital for a sore back, and neck

tension.  Later, he treated at the Veterans Administration (“VA”) hospital.

He admitted that he has preexisting back problems that originated with a 100-mile

march that he underwent in 1984 while he was in the military.  Claimant stated that his
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back trouble has been “off and on,” but was not “debilitating until probably about 2004.”

He experienced “extreme” back pain for several months after the alleged truck incident,

and while it has improved, his condition is still not as good as it was before January 2010.

Claimant stated that his back problems caused him to reduce his hiking from three miles

to around half a mile.  He was unable to describe other limitations because he has not

been physically active in the past year; but he testified that he recently began working

again as a truck driver.

In addition to his back problems, Claimant asserted that he suffered a head injury

as a result of jumping from the truck.  He began experiencing blurred or double vision–with

images appearing to be “stacked”–and began to see colors differently out of his right eye.

Claimant also experienced a loss of peripheral vision from that eye, which he did not

discover until he underwent testing at the VA regarding the color and blurred vision

conditions.  While he had some pre-existing eye problems, the color and peripheral vision

trouble did not began until after the alleged truck incident.  He stated that the double vision

problem worsens after reading and driving, and that he has headaches as well.

Claimant underwent an MRI of his brain, and a visual field test, several months after

the alleged incident.  He testified that the tests had to be delayed in order for any brain

swelling to subside.  According to him, he has a lesion on the left temporal lobe of his

brain, and that this is the cause of his vision problems.  He also stated that he experiences

confusion at times, and becomes disoriented.  On one occasion, he went the wrong way

down a one-way street.
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The day after the alleged incident, January 5, 2010, Integrity fired Claimant.  He has

not returned to work there.  He went back to work as a driver for a time in November 2010,

but left because the owner would not reimburse him for fuel.  Claimant became a driver for

another employer thereafter, and is happy in that job.  But he worries about whether his

problems with confusion could affect his performance.  When asked whether any of his

doctors have taken him off work, he replied, “No, no, none of them addressed my ability

to work; it’s not came [sic] up[.]”  His physicians have not told him that he cannot drive a

truck.

Under questioning from Respondents, Claimant admitted that he worked for Integrity

less than one month.  Around the time of the alleged incident, he got out of the truck to see

how slick the road was.  Thereafter, he returned to the cab and answered the radio.  He

spoke into the microphone “I’m sliding,” then threw it down and jumped.  His testimony was

that he set the truck’s brakes; the vehicle slid, not rolled down the hill.  He jumped from the

truck and his right foot hit the ground first, and then his rear-end, the back of his head, and

his right temple struck the ground.

Both George White and Charles Allshouse came to the scene.  Claimant told

Allshouse that he “was pretty banged up,” but agreed at Allhouse’s request to direct traffic

at the top of the hill.  He denied telling Allshouse and White that he was not injured.

It was not until January 6, 2010–two days after the alleged incident–that he went

to the emergency room for treatment.  He stated that he did not go on January 4 because

he was exhausted, and did not seek treatment the next day because he was unaware of

the seriousness of his injuries.  Claimant denied that he told personnel at the emergency
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room that he jumped out of the back of the truck.  He did not recall whether the truck he

was driving had lights in the rear that had to be turned on back there.  Claimant denied

telling personnel at Conway Regional Hospital that he did not suffer a head injury or loss

of consciousness.  He later admitted that his neck and back were what was bothering him

at the hospital, and that January 12, 2010 was the first time he reported having a head

injury.

Dr. Stephen Hudson, the emergency room doctor, took Claimant off work for two

days, until January 8, 2010, and permitted him to return thereafter with no restrictions.  But

Claimant maintained that he was “too banged up to go to work,” and was suffering from

back and vision problems.  He did not seek employment until July 2010.  But he applied

for unemployment benefits in January 2010 and received them from that point until he was

diagnosed with a brain injury.

Claimant’s pre-existing back injury worsened in 2004, when he hurt it while working

as a driver for another employer.  He was treated at the VA and underwent epidural steroid

injections.  His condition improved after the injections, but worsened after jumping from the

truck.

When Claimant returned to work in October or November of 2010, he did not work

long at all because of a disagreement with the employer.  His current driving job began

around February 16, 2011.

Under further questioning from his counsel, Claimant testified that he jumped

because he feared for his life, and that the decision to do so was made in a “[s]plit

second.”  He denied seeking medical treatment because he was terminated.  The other
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reason he delayed seeking treatment until January 6, 2010 was because the winter

weather rendered him unable to get out of his driveway.  But he admitted that he was able

to travel to work the previous day.  It was “several days after the accident” before he

noticed that he was having visual problems.  His appointment at the VA on January 12,

2010 concerning his eyes was his second effort to address the problem; he had seen

another physician for the condition prior to that time.  Personnel at the VA informed him

that his visual problems could be related to a head injury; until that point, he had no reason

to believe that he had sustained a brain injury.

When asked whether he could have worked after the alleged fall, Claimant stated:

“I would have if I would have been–I probably shouldn’t have, but I would have, I mean,

because you’ve got to make a living.”  But he maintained that his back and visual problems

would have kept him from driving a truck.  When he applied for unemployment benefits

during this period, he felt that while he could not drive a truck, there were probably some

things that he was capable of doing.

Claimant denied going to the back of the trailer on the morning of January 4, 2010

and turning the light on; he stated that he would have had no reason for doing so.

Under additional cross-examination, Claimant stated that the alleged incident

occurred at 4:30 to 4:45 a.m., but that the trailer light would have blinding oncoming traffic.

He admitted that he contacted Respondent Integrity and threatened to sue them if they

suggested that he intentionally let the truck roll down the hill, and he also admitted that he

may have threatened to call some of the business’s customers and tell them that he had

been wrongfully terminated.
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When questioned by me, Claimant testified that the semi truck that he was driving

the morning of his alleged injury was pulling an empty tanker.  The incident occurred on

a paved road east of Highway 356, going toward Quitman.  The road was fairly steep.  He

radioed the dispatcher and told him that he had “broke traction” and was unable to move.

Claimant stated that he briefly stepped out of the truck and placed one foot on the

ground–which he discovered was snow over solid ice.  At a certain point, the truck began

sliding down the hill.  He quickly relayed this on the radio and then jumped from the

running board of the driver’s side of the truck, which was about three feet high.  He landed

about five to six feet away from the vehicle, on the road.  Claimant was unsure of how long

he had been rendered unconscious.  He estimated that the truck slid 150 to 200 yards

down the hill.  When asked about the first job he took after leaving Integrity, he stated that

it was an over-the-road driving job, pulling a refrigerated trailer.

Charles Allshouse.  Called by Respondents, Allshouse testified that for the past two

years he has worked for Integrity as a dispatcher/pusher.  In this role, he dispatches

drivers to pick up production water, and supervises them.  He stated that Claimant

underwent the typical training given to new drivers at Integrity:  he rode along with a

veteran driver for about two weeks.  Allhouse’s supervisor is George White, and the area

manager is Jonathan Kifer.  The hours Allhouse works is 5:00 a.m. to 5:00 p.m.; Claimant

worked 7:00 p.m. to 7:00 a.m.

His testimony was that on January 4, 2010 between 4:30 a.m. and 5:00 a.m., he

was in a company vehicle, driving to work, when he heard a call over the two-way radio

from Claimant that he was stuck on a hill and had lost traction.  Allshouse told the
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dispatcher that he was on his way to the site to help.  After making this communication, he

telephoned White about the situation.  But Allshouse stated that as he was ending this call,

Claimant got back on the radio and said, “Never mind, it’s in the ditch.  I’m going to need

a tow truck or something.”  He added, “it started sliding back and I had to let her go.”

Asked to clarify, Claimant responded that he jumped from the vehicle.  Allshouse reproved

him for doing this because it was dangerous.  According to Allshouse, when he arrived at

the scene around 10 to 15 minutes later, the two of them visited again about the situation.

When Allshouse asked Claimant if he was okay, Claimant responded, “Yeah, I just kind

of tucked my shoulder and, you know, kind of like if you see in the movies where they just

tuck their shoulder in and then they roll out of it.”  He added, “I hopped back up and just

kind of watched it slide back into the ditch.”  Allshouse stated that about two minutes

elapsed between Claimant’s first and second radio transmissions; and he did not recall

that Claimant ever radioed to state that he was “slipping.”  He stated that Claimant did not

appear to be injured; he did not seem to be dazed or confused at the scene, did not slur

his speech, and he did not advise that he had been injured in any way.  This is despite the

fact that the two of them sat in a vehicle together for 30 to 45 minutes that morning, waiting

for the tow truck to arrive, and despite the fact that he asked Claimant more than once if

he was injured.  He replied, “Oh, yeah, I’m fine, just, you know, embarrassed.”

Allshouse disputed Claimant’s testimony that the truck slid down the hill:

It appeared to me that it had rolled down the hill.  Behind the tires, if the
brakes had been locked and it had slid, it would have piled snow and left a
straight mark rather than tread patterns of some type.
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He testified that he has been in a vehicle that has slid in a hill, and he stated that in such

cases, the tires do not spin but instead just push the snow.  Here, according to Allshouse,

the snow was not piled up behind the tires.  Regardless, Claimant insisted to Allshouse

that he set the brakes on the truck.  Claimant used Allshouse’s truck to drive to the top of

the hill and direct traffic while the truck was extricated.

Under questioning from Claimant, Allshouse testified that when he arrived at the

scene, Claimant was sitting in the truck.  Allshouse stated that he had no reason to doubt

that Claimant jumped from the truck.

When questioned by me, Allshouse testified that the truck traveled down the hill

about 100 feet, plus the length of the vehicle.

George White.  Called by Respondents, White testified that he has been a manager

for Integrity for two and one-half years.  Before that, he was employed there as a night

pusher.  He stated that on January 4, 2010 at approximately 4:30 a.m., Allshouse called

him and stated that one of their trucks was stuck on a hill and that he was en route to help.

Shortly thereafter, however, he called back and stated that the truck ended up in a ditch

and that a tow truck needed to be summoned.  When White arrived at the scene,

Allshouse and Claimant were in Allhouse’s truck.  Claimant stated that when the truck

started sliding, he jumped out and watched it go down the hill.  He stated:  “There wasn’t

nothing I could do.  All I could do was watch it.  It all seemed like it was happening in slow

motion.”  According to White, when he asked Claimant if he was hurt, he responded that

“the only thing that’s hurt is my pride.”  When White asked him again if he was injured,

Claimant replied that he had performed a “tuck and roll” that he had been trained to
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perform.  Claimant was asked one more time, at the office, if he had been hurt, and

Claimant responded that he had not.

At the scene, when the tire tracks were pointed out to White, he asked Claimant if

he had set the brakes or had forgotten to, gotten out of the truck, and the truck had rolled

down the hill.  Claimant insisted that the truck had slid, not rolled.  According to White,

when he got into the cab of the truck, he noticed that the brakes were not set.  When he

asked Claimant about this, he responded that he must have disengaged them when he

tried to drive out of the ditch.  He insisted that this was true even when White pointed out

that there were no spin marks indicated that he had tried to move the truck.  White testified

that he again asked him about it later, and that Claimant became irate.  When he told

Claimant that he should not have jumped, Claimant responded by saying that “[y]ou don’t

have a right to put my life in jeopardy for staying in that truck.”

According to White, Claimant did not appear to be dazed or confused at the scene.

In fact, he spent about two hours directing traffic at the top of the hill while the tow truck

removed the truck from the ditch.  He stated that regardless of his own personal belief

about what occurred, Claimant was terminated for jumping from the vehicle–a safety

violation–during his probationary period.  Claimant was very upset about this, and he

contacted White on multiple occasions thereafter and threatened that the would regret the

decision and that White would contact Integrity’s customers about the matter.

In his testimony, White related how he discovered that Claimant was claiming an

injury:

If I remember right, a while after, our safety guy called and asked if we had
an injury, and I said no.  And he said that he had got a phone [sic] from–got
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a phone call from an eye doctor and that David Flippo was turning in a claim
that he was injured on the job.  I said, “I don’t know nothing about it.  He’s no
longer employed with us.”  And so that’s whenever–that’s when I first heard
it.

Under questioning from Claimant, White agreed that Claimant was performing an

employment service for Integrity on January 4, 2010, and that whether the truck rolled or

slid down the hill, an accident undoubtedly occurred.  But he was personally unsure if

Claimant jumped out of the truck.  With respect to conditions that day, the following

exchange took place:

Q. What was the weather like that day?

A. It was icy and snowy.

Q. Was it a safe day to have a truck on the road?

A. That’s–I don’t know.  I mean yeah, I mean it was safe.  It was ice
spots.  It was–we had several trucks running, yes, sir.  There were
several trucks running on the road.

When questioned further by Respondents, White elaborated that the hill was shady and

icy.

David Flippo.  Respondents recalled Claimant to the stand, and he testified that he

did not undergo another Department of Transportation (“DOT”) physical prior to resuming

work as a driver because he had last undergone one in August 2009, and it was good for

two years.  He did not relate to his new employers his back and head injuries because he

was not asked and because his DOT physical was still in effect.

Under questioning from his counsel, Claimant testified that he told Allshouse that

he had been injured, and that the matter was never brought up with White.  He added:
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I mean I probably–my back was–like was hurting a lot worse than I probably
let on, but I didn’t –you know, just being new on a job, I didn’t want to–I didn’t
want to–you know, I didn’t want to get fired over, you know saying I got hurt,
because . . . [a]t the time, I figured–I mean I knew I had had the back
condition for years and I knew it was probably aggravated again, so yeah.
That’s–I wouldn’t–I was hoping I’d get over it in a few days.

The main concern at the scene was securing it to prevent another accident.

He testified that he only had one heated conversation with Integrity personnel, and

that it was because he felt that he was being accused of intentionally or recklessly

damaging the truck.  Claimant stated that he contacted White on January 6, 2010 and

requested to file a workers’ compensation claim, but was rebuffed.  He denied that he did

anything to himself after being terminated that caused his brain lesion.

George White.  White, too, was recalled to the stand.  He denied that Claimant ever

contacted him to request paperwork to file a claim.

Records-Medical

The medical records of Claimant that were introduced at the hearing, and are

part of Claimant’s Exhibits 1 and 2 and Respondents’ Exhibit 1, reflect the following:

On January 6, 2010, Claimant presented to the emergency room at Conway

Regional Hospital with back, neck and side pain.  He related that two days before, while

working in the gas fields, he jumped out of the back of a truck that was beginning to slide.

At another point, the record states simply that he jumped out of a truck that was sliding

backwards.  Claimant stated that he “landed awkwardly” and since that time has been

having low back and neck pain.  The record reflects that he had no loss of consciousness

or head injury.  Back x-rays were negative.  Physical examination showed “paraspinous

muscle spasm,” and he was diagnosed as having a lumbar strain and contusions
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secondary to a fall.  He was taken off work two days and was prescribed, inter alia,

Diazepam “to help relieve muscle spasms and relax muscles.”

Claimant on January 11, 2010 went to the VA and complained of a headache and

visions problems since falling on the ice the previous week.  A CT scan of his head

performed that day was negative.  The next day, he told Dr. Teresa Maxwell that he

slipped on the ice the prior Monday and hit his left hip and the back of his head.  At

another point, he stated that he hit the left temporal side of his head as well.  He was

unsure if he suffered loss of consciousness, but related that he has been having problems

with his vision (including the loss of some peripheral vision) and memory since that time.

Claimant described jumping out of a truck and rolling several times once he hit the ground.

He went to Dr. Baker on January 14, 2010 and stated that on January 4, 2010, he fell

backwards and hit his head on the ice.  He did not lose consciousness, but was

“disoriented for seconds.”  During the visit, Claimant complained of vision problems.  When

Claimant saw Dr. Sarkis Nazarian on February 3, 2010, he was told that the vision

problems (which include changes in color perception) might be related to a traumatic brain

injury suffered when he jumped from the truck.  In this instance, he described striking the

back of his head and rolling to his right side, striking his right temple.  An MRI of his head

was ordered.

The March 17, 2010 MRI report reads in pertinent part:

Findings:  There is presence of a 6 mm gradient hypointense lesion seen
involving the left temporal lobe.  This is not well appreciated on the T1 and
T2-weighted sequences and shows no significant postcontrast
enhancement.  This may suggest old hemorr[h]agic contusion given history
of prior trauma.  The rest of the visualized brain parenchyma shows no other
areas of hemorrhage.  No acute major territorial infarct is seen.  No areas of
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abnormal post contract enhancement is [sic] seen.  The midline structures
show no significant abnormality.

. . .

Impression:  There is presence of a 6 mm area of gradient hypointensity
seen involving the left temporal lobe which is not appreciated on the T1 and
T2-weighted sequences.  This may suggest hemmorrhagic contusion given
history of prior trauma.  Rest of the brain parenchyma shows no focal lesion
or abnormal enhancement.

Claimant underwent a lumbosacral MRI on March 26, 2010, but it was normal.

On April 14, 2010, Claimant saw Dr. Tayyeba Ali.  Dr. Ali assessed him as having

“traumatic optic neuropathy . . . likely due to MVA trauma . . . .”  In an addendum on the

same date, the doctor wrote:

Injuries of this sort are known to cause such visiual [sic] loss and defects as
seen in Mr. Flippo.  His head trauma, as a result of his fall related to his
semi-truck accident in January 2010 is the most likely cause of his vision
problems/loss.

In a visit on July 8, 2010, Claimant stated that he had been having back problems

for many years, and that walking for 1/8 of a mile causes his back to “seize up.”  On

August 6, 2010, he called the VA and requested medication for lower back pain.  In

another call on August 10, 2010, he stated that he had been placed on Flexeril and that

it made his vision blurry, and that he wanted to be back on Diazepam.  A note dated

August 11, 2010 stated that Claimant had been taken off Diazepam because of “his

suicidal tendencies and depression.”  On August 24, 2010, he continued to complain of

vision problems.

Claimant on December 8, 2010 underwent a lumbar MRI, and it was compared with

one he had on December 28, 2004.  It reflected mild diffuse bulges at L3-5 and L4-5, and
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a small central protrusion at L5-S1.  Mild bilateral neural foraminal narrow was seen at L4-

5, and mild left-sided foraminal narrowing was present at L5-S1.  He was found to have

lower lumbar facet arthropathy and ligamentous hypertrophic changes with mild associated

neural foraminal narrowing at the L4-5 level bilaterally and on the left at L5-S1.

ADJUDICATION

A. Compensability

Claimant has contended that he suffered compensable injuries to his head and back

on January 4, 2010, when he jumped from a truck that was sliding down an ice and snow-

covered hill.  Respondents dispute this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After consideration of the testimonial and documentary evidence, I find that

Claimant has proven by a preponderance of the evidence that he suffered compensable

injuries both to his back and to his head on January 4, 2010.  Claimant has been

consistent in relating that he jumped from the cab of the truck that morning when it began

going backwards down the hill.  Allshouse and White testified that he told them this as

well.  According to Claimant, he leapt from a high of three feet and landed on snow and

ice-covered pavement.  In attempting to avoid injury, he performed, or attempted to

perform, a shoulder roll that he had learned in the military.

I note that both of Respondents’ witnesses testified that Claimant that morning

denied being hurt.  Claimant disputes this, insisting that he told Allshouse otherwise and

that he and White never discussed the matter.  But in considering this, I note that only two

days after the jumping incident, on January 6, 2010, Claimant went to the emergency

room, complaining of, inter alia, neck and back pain due to the fall.  A physical examination

of him showed “paraspinous muscle spasm.”  Muscle spasms can constitute objective

medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000);

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).
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While Claimant readily admitted that he has had pre-existing back problems, this

would not foreclose this condition being nonetheless compensable.  Under the Arkansas

Workers’ Compensation Act, the employer takes the employee as the employer finds her,

and employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation,

being an new injury with an independent cause, must meet the requirements for a

compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes

the prerequisite that the alleged injury be shown by medical evidence supported by

objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).

By the same token, on January 11, 2010, only seven days after the jump from the

truck, he presented to the VA with a headache and vision problems that he said he had

been having since the incident.  With the exception of his Conway Regional Hospital

record, his records consistently reflect that he has related hitting his head in the fall.

Claimant denied telling emergency room personnel at Conway Regional that he did not

suffer a head injury or loss of consciousness.  In treating his vision problems, which he has

asserted have included problems with color perception and peripheral vision, his head has
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been tested.  A March 17, 2010 MRI showed a 6 mm gradient hypointense lesion involving

the left temporal lobe.  This is clearly an objective finding.

Claimant’s objective findings were discovered in a reasonable period following the

truck incident.  A causal relationship may be established between an employment-related

incident and a subsequent physical injury based on the evidence that the injury manifested

itself within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

With respect to the brain lesion, Dr. Manoj Kumar, who read the head MRI, stated

that it “may suggest old hemorr[h]agic contusion given history of prior trauma.”  I credit

this.  The Commission is authorized to accept or reject a medical opinion and is authorized

to determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall,

79 Ark. App. 129, 84 S.W.3d 878 (2002).  Going further, Dr. Ali on April 14, 2010 again

wrote:

Injuries of this sort are known to cause such visiual [sic] loss and defects as
seen in Mr. Flippo.  His head trauma, as a result of his fall related to his
semi-truck accident in January 2010 is the most likely cause of his vision
problems/loss.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
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degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

After consideration of all the evidence, I credit Dr. Ali’s opinion concerning causation:  that

Claimant’s jumping from the truck and hitting his head caused the lesion.

It is clear that the medical evidence, supported by objective findings, shows that

Claimant suffered injuries to his back and head on January 4, 2010.  There was internal

harm to the body as a result of these injuries, and they required medical services.  The

injuries were accidental in that they were due to a specific incident identifiable by time or

place of occurrence–the fall he sustained on that morning when he jumped from the truck.

Finally, it cannot be seriously questioned that Claimant was performing employment

services at the time this took place; he was attempting to drive a tanker owned by

Respondent Integrity in order to retrieve a load of production water.  In sum, he has proven

by a preponderance of the evidence that he sustained compensable back and head

injuries.

B. Reasonable and Necessary Treatment
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1Respondents have not raised the defense that Claimant did not provide notice
of his alleged injuries to Respondent Integrity, and I shall not address it sua sponte. 
Arkansas Code Annotated § 11-9-701(b)(2) (Repl. 2002) provides:  “Objection to failure
to give notice must be made at or before the first hearing on the claim.”  See also
Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission
Opinion filed February 23, 2006)(improper for administrative law judge to address issue
not raised at hearing), rev’d on other grounds, No. CA06-398 (Dec. 6,
2006)(unpublished).

Claimant contends that he is entitled, at Respondents’ expense, to treatment of his

compensable injuries.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states

that an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable1 only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

I have reviewed all of the records in Claimant’s Exhibits 1 and 2 and Respondents’

Exhibit 1 concerning the treatment of Claimant’s compensable head and back injuries, and
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find that he has proven by a preponderance of the evidence that all of it was reasonable

and necessary.

C. Temporary Total Disability Benefits

Claimant has also argued that he is entitled to temporary total disability benefits

from the date of his fall, January 4, 2010, to a date yet to be determined.

The compensable injuries to Claimant’s back and head are unscheduled ones.  See

Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1) (Repl. 2002).

Claimant admitted, and the evidence before me shows, that he was only taken off

work by a physician for a two-day period in connection with his compensable injuries; on

January 8, 2010, Dr. Hudson wrote that Claimant could return to work on January 8, 2010

with no restrictions.  None of his doctors at the VA have taken him off work.  Moreover,

Claimant’s testimony was that after he was terminated on January 5, 2010, he applied for

and received unemployment benefits.  As part of his benefits application, he certified that

he was ready, able and willing to work.  He drew benefits, per his testimony, until he was



Flippo - Claim No. G000264 28

diagnosed with a brain injury.  Claimant began looking for work in July 2010.  He testified

that he would have continued working after his injury.  While he felt that his vision and

back problems would have kept him from driving a truck, he believed that there were

probably jobs he was capable of performing.  He returned to work in October or November

of 2010, again as a truck driver.  Claimant left that job–for reasons unrelated to his

compensable injuries–and eventually found another driving job.  He is still working in that

position.  In view of the foregoing, I find that he has not proven by a preponderance of the

evidence that he is entitled to temporary total disability benefits for any period of time.

D. Offset

As discussed supra, Claimant testified that he received unemployment benefits after

he was terminated–and sustained his compensable injuries.  For that reason, an issue was

added concerning whether Respondents were entitled to an offset under Ark. Code Ann.

§ 11-9-506 (Repl. 2002), which reads:

(a) Any other provisions of this chapter to the contrary notwithstanding, no
compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to an injured employee with
respect to any week for which the injured employee receives unemployment
insurance benefits under the Arkansas Employment Security Law, § 11-10-
101 et seq., or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total disability is controverted
and later determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the
injured employee receives unemployment benefits but only to the extent the
temporary total disability otherwise payable exceeds such unemployment
benefits.
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In light of the finding that Claimant has not proven his entitlement to temporary total

disability benefits, I find that Respondents have not shown their entitlement to an offset

under this provision.

E. Attorney’s Fee

The parties have stipulated, and I have accepted, that Respondents have

controverted Claimant’s claim for benefits, including temporary total disability benefits, in

its entirety.  However, because Claimant has not proven his entitlement to any indemnity

benefits, I find that he has not shown that he is entitled to a controverted attorney’s fee

under Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


