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STATEMENT OF THE CASE

A hearing was conducted on November 7, 2011 to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation Commission laws.

A prehearing conference was conducted in this claim on October 12, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record without

objection.

It was stipulated that the employment relationship existed at all relevant
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times, including October 30, 2009; that the claimant earned sufficient wages to

entitle him to compensation rates of $200 per week for temporary total disability and

$154 per week for permanent partial disability, in the even the claim was found

compensable; and that the claim had been controverted in its entirety.

By agreement of the parties, the primary issue for determination was

compensability.  If overcome, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that he sustained a compensable injury,

as a result of a specific incident arising out of and during the course of his

employment on October 30, 2009; that he was entitled to temporary total disability

benefits from the date of the injury and continuing through the present, while

maintaining that his healing period had not ended; that respondents should be held

responsible for all outstanding medical expenses, together with continued

reasonably necessary medical treatment; and that a controverted attorney’s fee

should attach to any benefits awarded.  

Respondents maintained that the claimant was injured as a result of

horseplay, and that his claim was therefore precluded under A.C.A. §11-9-

102(4)(B)(i).  Respondents further asserted that there was no medical evidence

supported by objective findings to establish compensability.  

The claimant testified in his own behalf.  Betty Kendrick and Debra McDee

were called as corroborating witnesses by the claimant.  Adam McDade was called
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as a witness by respondents.  The record is composed solely of the transcript of the

November 7, 2011 hearing, containing 17 pages of medical records introduced by

the claimant and 24 pages of medical records introduced by respondents, many of

which were duplicate medical records introduced as “Claimant’s Exhibit A” and

“Respondents’ Exhibit A,” respectively.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A preponderance of the credible evidence reflects that at the time of his

alleged injury on October 30, 2009, the claimant was an innocent victim of

horseplay, and that his alleged injury would not be excluded under A.C.A.

§11-9-102(4)(B)(i) if he could otherwise satisfy the statutory requirements

necessary to prove a work-related injury.

4. The claimant has failed to prove that he sustained a compensable injury,

which has been established by medical evidence supported by objective
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findings, as required by A.C.A. §11-9-102(D).

5. Even if the claimant could prove that he sustained a compensable back

injury as a result of the October 30, 2009 admitted work-related incident, the

claimant has failed to prove that he is entitled to any temporary total

disability benefits.

6. In the event the claimant could prove that his need for medical treatment

after October 30, 2009 was causally related to the October 30, 2009 work-

related incident, which is inconsistent with the Findings of Fact and

Conclusions of Law herein, respondents would be entitled to a credit or

offset equal to dollar-for-dollar the amount of benefits paid under the

claimant’s group health care plan, pursuant to A.C.A. §11-9-411.

DISCUSSION

This is an extremely difficult and confusing claim.  Although, respondents

contended that the claimant was injured as a result of horseplay, which by inference

acknowledges that some type of injury was reported, it further asserts that there is

no medical evidence supported by objective findings to establish compensability.

Indeed, a review of the confusing medical evidence, which will be set out further

below, fails to establish a specific injury, supported by objective findings.  However,

the claimant’s credible testimony concerning how the alleged injury occurred, and

that he was an innocent victim of horseplay was corroborated by various co-

workers, including respondents own witness, Adam McDade, who confirmed that
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the claimant was not an active participant in the horseplay, which Mr. McDade

initiated, and, further, that the claimant voiced complaints of physical problems

following the work-related incident.  Nevertheless, the claimant’s own course of

conduct and work history after October 30, 2009 is inconsistent with his claim for

workers’ compensation benefits.  First, the claimant verified that he did not file a

claim for workers’ compensation benefits until 2011 when he hired an attorney,

maintaining that he thought it was his employer’s responsibility to file the claim.

The claimant never requested medical treatment.  In fact, all of the claimant’s

medical treatment has been paid by the claimant’s health insurance policy obtained

through the employer herein.  Further, the record reflects that the claimant

continued working for Freeman Optical for more than a full year until November 12,

2010, at which time the claimant requested that one of his various physicians, Dr.

Brad Thomas, a neurosurgeon in Little Rock, Arkansas, provide him with a medical

leave of absence, as well as made additional requests, which Dr. Thomas

accommodated.  In fact, there is no medical opinion of record specifically taking the

claimant off work to support the claim that he was entitled to temporary total

disability.  At the conclusion of the hearing, the claimant withdrew any claim for

temporary total disability for the period of time worked. (Tr. 16-18, 54)

As reflected by the claimant’s testimony, and which will be set out further

below, the claimant has been examined, evaluated, and treated by a number of

physicians.  I feel compelled to point out that the claimant identified at least five
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treating physicians, including his initial treating physicians, Dr. Taggart and Dr.

Barker, from the same clinic in Benton, Arkansas, whose medical records and

reports were for some unexplained reasons not submitted into evidence at the

November 7, 2011 hearing.  The absence of a comprehensive medical history,

including the reports from initial treating physicians, makes the claimant’s claim for

benefits extremely suspect.  Although, the claimant denied experiencing any

physical problems related to his back prior to October 30, 2009, the record reflects

that the claimant was wearing a back brace at the time of the work-related incident.

Despite seeing various doctors and undergoing numerous diagnostic studies

following the October 30, 2009 incident, there is no medical evidence supported by

objective findings to establish a work-related injury.  The failure to introduce

medical reports contemporaneous to the event at work, including the initial treating

physicians records is troubling.

The claimant, Robert Faulkner, testified in his own behalf.  The claimant is

58 years old.  He has a high school education, as well as two years of college.  The

claimant stated that he worked for the employer for approximately one year.  His

duties consisted primarily of operating three machines used to polish lenses to

make eye glasses.  The claimant’s description of the work-related incident, which

respondents contended was horseplay excluding the claim, is set out below:

A. It was Friday, the 30th of October, the day before
Halloween.  I dressed up.  I was the only one that
dressed up, I guess, for Halloween.  It was a normal
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day.

Q. Was it okay for you to dress up, or was that against the
rules.

A. Not that I’m aware of.

Q. Okay.  No one else dressed up?

A. No.

Q. Okay.

A. I just did it on my own.

Q. What else happened?
A. It was just a normal workday. During the course of the

day, two ladies came up to me to give me a hug.

Q. Who were those two ladies?

A. Betty and Debbie.

Q. Okay, and they’re here today?

A. That’s correct.

Q. Did they do the same job as you?

A. No.

Q. What was their job?

A. Well, Betty was - - she dyed lenses, and Debbie did the
grinding of the edges of lenses.

Q. Okay.  Had they been working there for a period of
time?  Had they worked there for a long time?

A. Oh, yeah, they had been there a long time.



-8-

Q. And you knew them?

A. Yeah.

Q. All right, continue with what happened.

A. I didn’t think anything about them coming up to me and
giving me a hug.  I went through the course of a normal
workday.  It came time we ended our regular workday,
and after that we usually clean the lab.  I had gone
back by the break table to empty the large trash can
back there.  I had an empty garbage sack in my right
had.  I was standing there fixing to do that when Adam
came up to me and said he wanted to give me a hug.
I stuck - -

Q. You said the girls gave you a hug before?

A. Yeah, it was back during the course of the day
sometime.  I don’t remember what time it was.

Q. Okay.  Were they leaving, or why were they hugging
you?

A. I didn’t know.  To be giving me a hug, that was all.

Q. Okay.

A. So, Adam came up to me and said he wanted to give
me a hug.  I put my left hand in his chest and I said,
“No.”  He backed off a step or two.  Then he came at
me a second time.  I did the same thing.  I put my arm
in his chest and I said “No.”  I said something like, “ I
don’t accept hugs from male personnel,” so he backed
off again.  The third time he came toward me, I let him
in like this to give me a hug.  He feigned hugging me for
a few seconds, then he cinched up around my waist
and lifted me off the floor.  At that point, something in
my back went crunch.  He held me up there for a few
seconds, and I was struggling to get loose because I
was hurt and I knew it.  As soon as my feet hit the floor,
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I double over at the waist and I knew I was hurt.

Q. Okay.  You’re saying - - who is this now?

A. Adam. (Tr. 9-11)

Adam McDade, a witness called by respondents, confirmed the incident and

acknowledged that the claimant was an innocent victim of horseplay initiated by Mr.

McDade.  Mr. McDade also testified that the claimant complained of back pain both

before and after the admitted incident, as reflected by his testimony in response to

questions from this examiner:

BY JUDGE GREENBAUM:

Q. Mr. McDade, I take it there’s no question that you lifted
him up, give him the bear hug or whatever, that he
expressed some discomfort, is that right?

A. Yes.

Q. And did he continue to complaint to you about having
any problems after that day?

A. He complained to everybody after that day.

Q. Did he complain about any physical problems prior to
that day?

A. Well, yeah, he had talked about back pain before.  He
talked about, you know, he made jokes about feeling
old because of his back hurting or his knees hurting or
whatever.

Q. Did he wear a back brace daily?

A. I don’t know how often he wore it, you know, the
question never came up.  I never talked to him about it,
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but I could feel it on him the day that I picked him up.

Q. He certainly did not initiate horseplay, did he?

A. No.

Q. You acknowledge that he did ask you to refrain from
that and then finally gave in and you gave him a hug>

A. Yes, sir. (Tr. 51)

A review of the claimant’s personal course of conduct following the admitted

incident at work, as well as a summary of the claimant’s medical treatment is

warranted in order to address the claimant meeting his burden of proving his work-

related injury.

The claimant testified that he did not specifically report the injury to his

employer and did not request medical treatment.  The claimant stated that following

the incident, he experienced pain in his back around the lower left quadrant, about

where Mr. McDade’s would have lifted him.  The claimant stated that he first sought

medical treatment sometime during early to the middle of November 2009, at which

time he went to see Dr. Taggart, a general practitioner in Benton, Arkansas.  The

claimant stated that Dr. Taggart took x-rays of his back and gave him two

prescriptions.  He asserted that Dr. Taggart was going on vacation in December for

one month. The claimant returned to work for a couple of weeks.  He next returned

to the same clinic and was seen by an associate of Dr. Taggart, Dr. Barker.  The

claimant maintained that Dr. Barker also gave him two bottles of unidentified pills
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and ordered an MRI for mid-December 2009.  Apparently, Dr. Barker did not see

any objective findings in the MRI.  The claimant did not introduce any medical

records from either Dr. Taggart or Dr. Barker.  The claimant did introduce a Saline

Memorial Hospital record, reflecting the results of the MRI taken December 10,

2009, which was interpreted to reflect mild to moderate degenerative changes in the

mid to lower lumbar region, without any focal disc extrusion or gross spinal stenosis

present.  (Tr. 14, 27) (Cl. Ex. A, pp. 15)

The claimant was next examined and treated by a chiropractor, Dr. Simmons,

at the Chiropractic Health Center in Hot Springs, Arkansas.  The claimant was first

seen by Dr. Simmons on March 1, 2010.  The claimant stated that he saw the

chiropractor two or three times a week for approximately six weeks without

obtaining any benefit from the treatment.  Because the chiropractic adjustments

were not benefitting the claimant, Dr. Simmons referred the claimant to Dr. Brad

Thomas, a neurosurgeon in Little Rock, Arkansas.  There are no narrative reports

from Dr. Simmons.  Suffice it to say that his records were extremely difficult to read.

Although, they contain many subjective complaints.  I was unable to find any

objective evidence of injury.  (Resp. Ex. A, pp. 1-11)

The claimant was first examined and evaluate by Dr. Brad Thomas on April

9, 2010.  The report indicates that the claimant was sent by Dr. Terry J. Simmons

for a consultation.  The history given by the claimant to Dr. Thomas is set out below:

History of the Present Illness: As you know he is a very pleasant
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56-year-old, right handed male who presents with back pain that is
radiating down his left leg over the last five months.  He reports that
in October of 2009, he was picked up by a heavy guy and his back
was crunched.  He says that since that time he has had some pain in
his back that will radiate down into his left foot.  He also has some
pain in his left arm that radiates down into the fourth and fifth digit on
the left hand.  He reports numbness and weakness in his left leg.  He
gives the pain a 6 on a 1 to 10 scale.  It is dep, off and on.  It is made
worse by bending forward, prolonged standing, pushing, and
squatting.  It is reduced by sitting down.  

Dr. Thomas noted that the claimant was taking the medications Flexeril and

Naproxen.  It can only be assumed that the medications were prescribed by Drs.

Taggart and Barker, whose reports are not in evidence.  Dr. Thomas made the

following recommendations and observations concerning his diagnosis:

Imaging Studies:
Plain X-rays: Today, I ordered and interpreted AP and lateral
x-rays with flexion and extension views of the lumbar spine.
These show basically the spine to be within normal limits.
There is some degenerative changes at the L5-S1 are, but this
is mild.
MRI: The patient has an MRI of the lumbar spine that shows
some mild degenerative chances, no significant neural
impingement.

Assessment and Plan: At this point, I feel there might be
something pressing on the left hand side that did not show up
on the lumbar MRI.  I am going to order a lumbar myelogram
and have him follow back up after this is completed. (Cl. Ex. A,
pp. 1-4)

Following the myelogram, the claimant returned to Dr. Thomas on May 10,

2010.  Dr. Thomas reported that the claimant’s myelogram showed a left-sided, S1-

2, Tarlov cyst.  The cyst was congenital in nature and not the etiology of claimant’s
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symptoms.  Dr. Thomas did not see any significant neural impingement.  Dr.

Thomas recommended lumbar epidural steroid injections to treat the symptoms.

Again, there was no objective evidence of injury.  (Cl. Ex. A, pp. 5-6)

The claimant next returned to Dr. Thomas on June 28, 2010.  Dr. Thomas

again noted that the MRI of the lumbar spine did not show any significant pathology

and felt it was possible that the claimant had a lower thoracic injury.  He ordered an

MRI of the thoracic spine.  He also gave the claimant a prescription for Flexeril and

Lorcet.  (Cl. Ex. A, p.7)

The claimant returned to Dr. Thomas on July 20, 2010 with the MRI of the

thoracic spine.  The imaging studies of the thoracic spine were normal.  Next, Dr.

Thomas elected to order an MRI of the cervical spine, as well as refer the claimant

to Dr. Reggie Rutherford for signs of myelopathy.  Dr. Thomas also ordered an

EMG of the claimant’s left upper and lower extremities to be performed by Dr.

Rutherford.  (Cl. Ex. A, p. 10)

It must be noted that the EMG studies were normal for any back injury.

However, Dr. Rutherford, in his July 27, 2010 report, did note that the nerve

conduction study and needle examinations were normal, other than demonstrating

ulnar sensory neuropathy, which accounted for the complaints of numbness in the

small and ring fingers of the claimant’s left hand.  Dr. Rutherford diagnosed mild

subluxation of the ulnar nerve at the elbow.  Dr. Rutherford referred the claimant

back to Dr. Thomas to pursue imaging of the cervical spine.  (Cl. Ex. A, p. 13)
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The medical history then becomes more confusing.  The claimant testified

that following the thoracic and cervical MRI, the cervical study revealed an

unrelated skin lesion on the base of the claimant’s neck, which had been there for

years, but gave Dr. Thomas great concern.  The claimant reported that he took 10

days off work to have the lesion removed, as well as three other lesions.

Apparently, the claimant did not return to Dr. Thomas until November, 2010.  The

claimant verified that he worked for the employer herein until the middle of

November, 2010, at which time he took himself off work.  In addition, it appears that

the claimant, and the  physical therapist, rather than the doctor, directed his

continued course of treatment, as reflected by the following testimony:

A. I went back to him after I got off on this little detour with
the skin lesion thing.

Q. And how did he treat you from that point, at that point?

A. I’m not sure that I saw him but one time after that, until
I went back to work after I had the skin lesion thing
done.  And I worked until the middle of November.  I
couldn’t take it anymore, that concrete floor was killing
me.

Q. Okay, you mean November of 2010?

A. Correct.  I took off on vacation on a Friday.  Monday, I
went to see Dr. Thomas.  I told him I wanted four things.
I wanted four weeks of medical leave because I had to
get off that concrete floor.  I wanted another bottle of
pain pills.  I wanted a script for physical therapy, and I
wanted a copy of my MRI on disk so I could show it to
the therapist.  He added a fifth thing.  He wanted me to
see a pain doctor, because I think he’d run out of things
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to try to help me with, to tell you the truth.  The next day
I took Larry the leave of absence thing that afternoon.
The next day I went to see the therapists.  Dr. Thomas
gave me six weeks for therapy.  The therapist examined
me and says, “Your sacroiliac is messed up.”  He said,
“Because your sacroiliac is messed up, it’s letting your
pelvic bone rotate out of position.”  So he would literally
push my bone back in position every time I went in
there.  Then I’d do my exercises.  And my first question
out of my mouth was, “Can you not see that on an
MRI?”  And he says, “No, you can’t.”  That blew my
mind.

Q. What did he do next for you?

A. The therapist?

Q. Dr. Thomas.

A. He was setting me up with this pain doctor.  After I was
two weeks into the therapy, the pain doctor’s office
finally called me and they were wanting to set up the
appointment.  Well, I had already told my therapist that
they were doing this.  He told me, “No, you don’t need
a pain doctor, man.  They’re not going to do anything
for you but give you a shot.”  So I told them I just started
therapy two weeks ago and I want to do this for a little
while.  So they said okay.  All right, four weeks of my
leave comes up.  I go back to work on Monday.  I think
it was December 12th or something like that.  I made it
through Monday okay.  Tuesday, by the end of the day
I was bent over at the waist and I could barely walk.
Betty had to help me out to my truck.  So I went home
for the day, and the next day I called Dr. Thomas and
said I need to extend my - -he was in surgery, I got his
nurse.  She says, “Well, Dr. Thomas won’t extend leave
of absences unless he reevaluates you and he’s not
reevaluating anybody until after the first of the year.”
So, I was done right there.

Q. Okay.  So what happened at work if you couldn’t - -
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A. I called and told Larry what the nurse told me.  Larry
told me, “Well,  you put me in an awkward position.”

Q. Larry is your boss?

A. That’s correct.  He said, “If you get yourself well, fixed
up, and you want to come back and I happen to have a
position open for you, I’ll be glad to have to you back”
At that I took it I was done.

Q. Okay.

A. So I still had two more weeks of therapy to do so I did
them.

Q. What did you do after the therapy was over?

A. My therapist recommended I go see a Dr. Kevin Collins
because he figures something else was wrong with me.
So I go see Dr. Collins, and he wants me - - he does
this pushing test against my knees and my arms and
my hands, and he doesn’t like my strength on any of it.
So, he says, “I want to send you to get an EMG.”  I’d
already had one.  Thomas had sent me to get an EMG
before.  This was for my second EMG.  So he says, “I’,
going to set you up with the best guy in Little Rock.”  So
I wait till he called me.  They called me and tell me
they’ve looked over your tests you’ve already taken and
they’re just going to repeat the same tests.  They don’t
see any sense in doing them.  I say, “Okay, well, what
do you want me to do, Doc?”  He says, “Well, let me
find somebody else.”  So he sends me to see Dr. Boop,
Brad Boop, over at Little Rock Diagnostic.  I go see
him.  He says, “Yeah.”  I tell him all this whole story.  He
said, “Well, I want to do an EMG on you.”  I said,
“Okay.”  So in a week or two I go in for him to do an
EMG.  He does the EMG, and he looked at me and he
says, “Mr. Faulkner, you might have - -“ - -

MR. CUFFMAN:   Judge, I have not said
anything to this point, but I would have to object
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to him saying what the doctor would say. (Tr. p.
16-19)

On further direct examination, the claimant stated that he was referred to

three other specialists for evaluations.  As noted above, the claimant testified that

his therapist recommended that he see Dr. Kevin Collins, who recommended an

EMG, which had been previously performed.  Nevertheless, the claimant stated that

he underwent a second EMG by Dr. Boop, who referred him to Dr. Stacy Rudnicki

at UAMS.  The claimant declared that Dr. Rudnicki was a neurologist and that Dr.

Boop wanted Dr. Rudnicki to confirm his findings.  The claimant maintained that Dr.

Rudnicki ran several diagnostic studies, but that no firm diagnosis had ever been

made for his complaints.  Again, for some unexplained reason, there are no medical

reports from Dr. Collins, Dr. Boop, and Dr. Rudnicki.  On cross examination, the

claimant reported that Dr. Boop told him that “you might have Lou  Gehrig’s

disease,” and recommended a muscle biopsy which was never scheduled. (Tr. 20-

22, 29)

On further cross examination, the claimant stated that while seeing Dr.

Barker, he was referred to Dr. James Admaetz, a neurosurgeon in Little Rock,

Arkansas, by Dr. Barker’s nurse.  Again, there are no medical records from Dr.

Barker.  There is a February 2, 2010 report from Dr. Adametz, identifying another

requesting physician, Dr. Alfred Gordon.  Dr. Adametz also reviewed the prior MRI

scan, which just showed degenerative changes without any nerve root compression
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or ruptured discs.  Dr. Adametz remarked that the claimant also probably had some

secondary muscle spasms.  Dr. Adametz agreed with the prior treatment, while

prescribing additional medications and the use of Naproxen and Flexeril just

because it was cheaper.  (Tr. 30) (Resp. Ex. A, pp. 13-14) 

Finally, the claimant stated that he saw a Dr. Bruffet, who referred him to Dr.

Rutherford.  Again, there is no report from Dr. Bruffett.  Dr. Rutherford did perform

EMG studies, apparently at the request of Dr. Thomas, and noted the unrelated

ulnar nerve problem of the elbow pointed out above.  

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of
and in the course of employment;

2.    proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined
in A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to
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establish the compensability of the claim, and compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

First, respondents contend that the claimant was injured as a result of

horseplay, and his claim is therefore excluded under A.C.A. 11-9-102(4)(B)(i). 

Because I specifically find that the claimant was an innocent victim of horseplay,

this statutory defense does not apply in the instant claim.  Alternatively,

respondents assert that there is no medical evidence supported by objective

findings to establish compensability.  From a review of the limited medical

evidence submitted by both parties, I must reluctantly concur with respondents

contentions that the medical evidence introduced is not supported by objective

findings necessary to prove a compensable injury.  Rather, the medical evidence

reflects that the treating physicians have provided various medications to treat

the claimant’s subjective complaints, despite the absence of objective findings. 

The claimant had undergone extensive diagnostic testing by a multitude of

physicians.  All of the claimant’s medical treatment was paid by health insurance

provided through the employer.  In my opinion, the only possible medical

evidence, which might indicate muscle spasms, which would be an objective

finding, is the repeated reference to the prescription medications used to treat

muscle spasms.  I recognize that our courts have held that treatment designed to

relieve symptoms associated with an objective finding is sufficient to meet the
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objective medical findings criteria under our Workers’ Compensation Act.  See,

Fred’s, Inc. v. Jefferson 361 Ark. 258, 206 S.W.3d 238 (2005)

However, my review of the medical evidence fails to indicate that any

medical provider actually observed muscle spasms.  The claimant did not testify

that he ever experienced muscle spasms.  Unfortunately, for reasons never

explained, the parties failed to submit a comprehensive set of medical records. 

The claimant identified at least five medical providers whose reports were

omitted.  The claimant verified that prior to his alleged injury, he wore a back

brace.  Again, the claimant’s pre-existing physical condition is not in evidence. 

Treating the symptoms voiced by a claimant with medications does not satisfy

the requirement that the claimant provide medical evidence supported by

objective findings to support an injury.  The claimant also reported that at least

one of his examining physicians suggested that his symptoms might be related

to Lou Gehrig’s disease.  The Commission has previously held that prescription

medications necessary to treat muscle spasms without confirmation of muscle

spasms is insufficient to satisfy the statutory requirement of our Act.  See, Bolt v.

Bailey Paint Co., Inc. AWCC F606529, Full Commission Opinion filed September

17, 2008.

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964



-21-

(1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952). 

The burden of proof claimant must meet is preponderance of the evidence. 

Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every legitimate inference in

favor of the claimant and to give claimant the benefit of the doubt in making

factual determinations.  However, current law requires that evidence regarding

whether or not claimant has met the burden of proof be weighed impartially,

without giving the benefit of the doubt to either party.  Arkansas Code Annotated

§11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to prove that he

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation laws.  Accordingly, the within claim is hereby respectfully denied

and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


