
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER G102622

ROOSEVELT FUTRELL, EMPLOYEE CLAIMANT

BALE CHEVROLET COMPANY, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES, CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 16, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant appeared Pro Se.

The respondent was represented by HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 16, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on June 21, 2011.  The

following stipulation was submitted by the parties and is

hereby accepted:

1. The employer/employee/carrier relationship existed
on or about March 30, 2011.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability (back injury) on March 30, 2011,
while carrying a heavy box up a flight of stairs.

2. Unpaid medical bills.

3. Temporary partial or temporary total disability
benefits from March 30, 2011, to a date yet to be
determined.

4. Future medical treatment (physical therapy).
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The record consists of the August 16, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Mr. Roosevelt Futrell, retired from the

Navy in 2003. (T. 17) Mr. Futrell has been assigned 

disability ratings by the Department of Veteran Affairs for

a number of conditions including diabetes, chronic low back

strain, bilateral knee problems and hypertension. (R. Exh. 1

p. 1) Mr. Futrell testified that he draws a military pension

of $1,485 per month of which $685 per month is disability

related. (T. 19) 

Mr. Futrell moved to Arkansas in January of 2010, and

did not work after moving here until March of 2011 when he

went to work as a car salesman for Bale Chevrolet Company. 

(T. 21, 43) Mr. Futrell worked for Bale Chevrolet from

March 16, 2011, through March 31, 2011. (Jt. Exh. 1)  

Mr. Futrell has filed a workers’ compensation claim and

contends that he aggravated a preexisting back injury while

lifting a box at work on March 30, 2011. (Comm. Exh. 1 p. 3)

The respondent denies that Mr. Futrell has sustained an

injury or aggravation in the manner that he asserts. (Comm.

Exh. 1 p. 3)  

Mr. Futrell has the burden of proving by a

preponderance of the evidence that his back condition at

issue in 2011 is causally related, at least in part, to his

employment.  Estridge v. Waste Management, 343 Ark. 276, 33
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S.W.3d 167 (2000).  Questions of credibility and the weight

and sufficiency to be given evidence are matters within the

province of the Workers’ Compensation Commission.  Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998).  A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D)(Repl. 2003).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i)(Repl.

2003).  The Arkansas courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence of an alleged aggravation by

objective findings of an acute injury, and the claimant

cannot carry his burden of proof merely through objective

findings of preexisting degenerative conditions.  Liaromatis

v. Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006).   

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged
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compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).
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In the present case, I find that Mr. Futrell has failed

to establish by a preponderance of the credible evidence

that he aggravated his back while lifting a box on March 30,

2011, and I find that he has failed to prove that the

alleged aggravation is established by medical evidence

supported by objective findings.

While there is no dispute that Mr. Futrell was asked to

lift a box at work on March 30, 2011, the only evidence in

the record connecting Mr. Futrell’s medical problems on or

after April 1, 2011, to having lifted a box is Mr. Futrell’s

hearing testimony to that effect.  At the hearing Mr.

Futrell testified that he “was sure it was.  I know it was.”

(T. 34) Mr. Futrell also testified that he “was feeling a

little bit of pain” when he lifted the box. (T. 34)

However, Mr. Futrell has admitted that he did not

report any injury or complain to anyone at work about his

back before he went home on March 30, 2011, or when he

worked the entire day on March 31, 2011. (T. 35)

Mr. Futrell’s history in a report of the Veteran’s

Administration Hospital emergency room from April 1, 2011,

likewise makes no reference to a box lifting incident, but

instead contains the following history which does not

support Mr. Futrell’s contention of an injury at work

lifting a box:

HISTORY OF PRESENT ILLNESS: Mr. Futrell is a 48 yo AAM
with a h/o DM who presnets [sic] with a few days of
back and leg pains.  The patient says that he has taken
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a job at a car dealership and they make him stand on
his feet for hours on end.  The patient says that at
the end of the day his back ache sand [sic] his legs
feel weak.  The patient says that he has not fallen or
had any injuries that he can pinpoint.  He has no loss
of bowle [sic] or bladder control. (R. Exh. 1 p. 15)

In addition, I find credible the testimony of the

claimant’s sales manager at Bale Chevrolet, Phil Finley. 

Mr. Finley testified that Mr. Futrell telephoned while Mr.

Futrell was at the VA to report that he was having medical

problems and to see if Bale Chevrolet had any light duty. 

Mr. Finley testified that Mr. Futrell was complaining at

that time about his knees, and that Mr. Futrell did not

indicate that his medical problems were work related. (T.

65)

The only doctor to render a medical opinion as to

whether or not Mr. Futrell has a work related injury is Dr.

Victor Vargas, an orthopedist, with whom Mr. Futrell

arranged his own treatment.  After ordering a lumbar MRI,

Dr. Vargas opined on or about June 7, 2011:

Assessment 
Aggravation of chronic low back pain
Multilevel facet arthropathy

Plan
Have explained [sic] this patient the findings of the
MRI, his main problem is arthropathy of the facets.

In terms of the treatment the recommendation would be
NSAIDs and physical therapy such [sic] a DBC program.
There is no evidence on the MRI of any acute, subacute,
injury, nor fractures in the lumbar spine that suggest
injury or occupational problem as etiology of his low
back pain.
work status:
Patient can work in full duty (R. Exh. 1 p. 23)
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     Mr. Futrell testified at one point that the lack of

reference to the lifting incident in the April 1, 2011,

emergency room report at the VA hospital was because “it

didn’t dawn on me until after I went to the ER that I had

lifted that box, and that’s what aggravated it.” (T. 30) At

another point in his testimony, Mr. Futrell attributed the

lack of mention of a work related injury in the VA emergency

room report to “Well, the VA Hospital, they do everything

they can to keep from getting involved with workman comp ...

And they don’t even want to know or hear about what happened

at work.” (T. 35) In answer to a written interrogatory

requesting information on the first time and first person to

whom his alleged injury was reported, Mr. Futrell did not

provide either a name or a time but instead indicated that

he was in pain and on a medication prescribed on April 1,

2011, cyclobenzaprine, that made him drowsy. (C. Exh. 1 p.

1)

After considering the persuasive evidence that Mr.

Futrell did not describe any type of work related injury to

either his co-workers, his manager, or to emergency room

personnel on either March 30, 2011; March 31, 2011; or on

April 1, 2011; and after considering Mr. Futrell’s various

explanations for why no report was made, Mr. Futrell’s

testimony is not sufficient to persuade me that his lifting

a box on March 30, 2011, either caused a new injury to his

back or aggravated a preexisting back injury.  Specifically,
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Mr. Futrell has failed to persuade me that a preponderance

of the credible evidence establishes that the symptoms which

sent him to the emergency room on April 1, 2011, manifested

as a result of lifting a box two days earlier on March 30,

2011, so that his need for medical treatment on April 1,

2011, is logically attributable to having lifted the box on

March 30, 2011.

     Moreover, I consider the history in the emergency room

report and Mr. Futrell’s conversation about light duty with

his manager persuasive evidence that Mr. Futrell’s medical

problems that sent him to the emergency room on April 1,

2011, are not logically attributable to lifting a box on

March 30, 2011.  By his own account, Mr. Futrell did not

attempt to draw any connection between his back problems and

lifting the box until some time later, and apparently not

until after he learned that he had not worked at the company

long enough for his medical expenses to be covered by Bale

Chevrolet’s group insurance. (T. 28 - 32, 33)  

Finally, I have considered the claimant’s testimony

that he did not initially attribute his problems to lifting

a box until Dr. Vargas discussed lifting boxes as a possible

aggravation and until the Legal Advisors at the Commission

advised him that an injured worker can file a claim for

benefits if an injury at work aggravates a preexisting

condition. (T 31) I have also considered the evidence that

Mr. Futrell had made known his intent to file a workers’
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compensation claim on April 3, 2011. (C. Exh. 1 p. 1) I have

considered Mr. Futrell’s testimony that, when he lifted the

box, he felt a little bit of pain. (T. 34) I have also

considered Mr. Futrell’s testimony that, when an individual

is assessed with an aggravation of chronic low back pain and

possible strain of the lumbar spine, it doesn’t just happen

and one must do something to aggravate it in most cases. 

(T. 47)

However, by his own account, it did not dawn on Mr.

Futrell until after he went to the emergency room on

April 1, 2011, to attribute his current back symptoms to

lifting a box on March 30, 2011. (T. 30) By his own account,

Mr. Futrell initially had no reason to suspect that he had

an injury due to his work.  He then later became convinced

that his symptoms must have been attributable to some type

of incident, and after he saw Dr. Vargas, he then began to

attribute his symptoms to having lifted the box at work two

days before he went to the hospital. (T. 31)  

I do not find the claimant’s account persuasive for two

reasons.  First, Dr. Vargas’ reports indicate that Dr.

Vargas knew before Dr. Vargas ordered an MRI that the

claimant was going to claim his injury as work related, and

after ordering an MRI, Dr. Vargas opined that Dr. Vargas did

not see any evidence in the claimant’s lumbar spine that he

had an injury or occupational problem as the etiology of his

low back pain. (C. Exh. 1 p. 7a-8).
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Second, the claimant has also not offered any

persuasive medical or non-medical evidence to establish why

his back pain on April 1, 2011, is logically attributable to

lifting a box on March 30, 2011, especially in light of his

testimony that it did not dawn on him until after going to

the emergency room on April 1, 2011, that his pain could be

attributable to lifting a box two days earlier.

Under these circumstances, and based on the evidence

that Mr. Futrell did not exhibit any pain symptoms at work

or make any pain complaints at work on March 30 - 31, 2011,

that he did not report any new injury to the hospital on

April 1, 2011, and that Dr. Vargas found no evidence on MRI

of an injury or occupational condition, I find that Mr.

Futrell has failed to establish that his back pain at issue

is causally related to lifting a box on March 30, 2011.

In addition, based on Dr. Vargas’ June 7, 2011, report

stating that Dr. Vargas saw no obvious trunk muscle atrophy

or spasm in Mr. Futrell’s thoracic or lumbar spine, and Dr.

Vargas’ indication that the lumbar MRI contained no evidence

of injury or fractures indicative of injury or an

occupational problem, I also find that Mr. Futrell has

failed to establish that his alleged aggravation is

established by medical evidence supported by objective

findings.

In reaching this conclusion, I recognize that Mr.

Futrell was at one time prescribed Flexeril, was at one time
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documented to have muscle guarding, and that his x-ray

indicated straightening of the normal lordosis of the spine. 

I also note that either a prescription for Flexeril or a

notation of muscle guarding or straightening of the normal

lordosis, can support an inference that involuntary muscle

spasm is present, and I recognize that the presence of

muscle spasm can be sufficient to establish the existence of

an aggravation to a preexisting back abnormality.  See  

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d

124 (1999) [Muscle spasms observed by a physician or a

physical therapist are objective medical findings]; Fred’s

Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005)

[Prescription for Flexeril and physical therapy, under the

chronology of the case, met the statutory requirement of

objective findings];  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000) [Straightening of the normal

lordotic curvature of the spine, if indicative of muscle

spasm, is an objective finding of injury]; The Steakhouse v.

Weigel, 101 Ark. App. 81, 270 S.W.3d 365 (2007) [Notation of

guarding can represent a volitional finding or an

involuntary muscle action, and the Commission must determine

whether guarding noted in a medical report is voluntary or

instead involuntary].

In the present case, however, the prescription for

Flexeril in the record gives no indication as to the medical
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1Mr. Futrell testified that the emergency room gave him
medicine for muscle spasms that he was having. (T. 9) Mr.
Wade objected to the testimony with regard to the purpose of
the medicine.  As Mr. Wade noted, the medical records are
void as to any reference to the existence or nonexistence of
spasm. (T. 9) Mr. Wade’s evidentiary objection is sustained. 
I point out that Mr. Futrell’s testimony that he received
medicine for muscle spasm cannot satisfy the objective
findings requirement, since (1) Mr. Futrell was the patient
in the emergency room; (2) Mr. Futrell’s hearing testimony
comes within Mr. Futrell’s voluntary control; and, (3) by
definition, an objective medical finding is a finding which
cannot come under the voluntary control of the patient.  See
Ark. Code Ann. § 11-9-102(16)(A)(i).  Mr. Wade’s objection
as impermissible hearsay on page 11 of the hearing
transcript, to Mr. Futrell testifying as to what Nurse
Tester at the VA “laid out” as treatment and testing, is 
also sustained.  I note that Mr. Futrell did not offer Nurse
Tester’s medical records into evidence.  Mr. Futrell’s
attempted hearsay testimony regarding what Nurse Tester may
have told him is not an acceptable substitute for Nurse
Tester’s records.     

purpose for which that medication was prescribed.1 (R. Exh.

1 p. 16) The notation of muscle guarding by Dr. Vargas on

June 7, 2009, when placed in context, appears to this

examiner to refer to volitional guarding, rather than spasm-

related guarding, since in the same note Dr. Vargas

documented an absence of muscle spasm in the claimant’s

thoracic and lumbar spine. (C. Exh. 1 p. 7A) The MRI report

from May 27, 2011, that noted straightening of the normal

lumbar lordosis also indicated that the straightening “may”

be positional or related to muscle spasm. (R. Exh. 1 p. 22)

Again, this examiner must determine whether the

preponderance of the evidence indicates whether the

straightening was positional or instead due to spasm.  Here,

I am persuaded by Dr. Vargas’ review of the MRI and physical
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examination of Mr. Futrell, less than two weeks after the

MRI, on June 7, 2011.  At that time Dr. Futrell indicated

based on his physical examination that no obvious spasm was

present and from his review of the MRI that no injury or

occupational condition was present. (R. Exh 1. p. 23) In

light of Dr. Vargas’ physical finding of no obvious muscle

spasm on June 7, 2011, I find that neither the prescription

for Flexeril, the notation of guarding or the straightening

of the lumbar spine during MRI testing were indicative of

the presence of involuntary muscle spasm in Mr. Futrell’s

lumbar spine.

Because I find that Mr. Futrell has failed to establish

that he sustained a compensable injury or a compensable

aggravation of his preexisting back condition, I find moot

the remaining issues regarding unpaid medical expenses,

future medical treatment, temporary disability compensation

and the appropriate compensation rates for Mr. Futrell.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed
on or about March 30, 2011.

2. The claimant has failed to establish that he
sustained a compensable back injury or a
compensable aggravation of a preexisting back
injury on March 30, 2011.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


