
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F805864

RAYMOND FREEMAN, EMPLOYEE CLAIMANT

SELECT MEDICAL CORPORATION, EMPLOYER RESPONDENT NO. 1

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 30, 2011

Hearing before Administrative Law Judge Barbara Webb on September 1, 2011, in
Pine Bluff, Jefferson County, Arkansas.

The claimant appeared Pro Se.

Respondents No. 1 were represented by Mr. Michael C. Stiles, Attorney at Law,
Mayton, Newkirk & Jones, Little Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy King, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 1, 2011, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on June 14, 2011.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about June

11, 2008, when the claimant sustained a compensable back injury.

3. The respondents accepted the claim as compensable and have paid

medical benefits, temporary total disability benefits and 7%

impairment rating.

4. The claimant’s wages were sufficient to entitle him to compensation

rates of $522.00 for temporary total disability benefits and $392.00 for

permanent partial disability benefits.

5. The claimant reached maximum medical improvement on February 2,

2009.

By agreement of the parties, the issues to be determined are:

1. Claimant’s entitlement to permanent and total disability benefits.

2. Alternatively, claimant’s entitlement to wage loss.

3. All other issues are reserved.

The record consists of a one volume transcript of the September 1, 2011,

hearing, consisting of the testimony of Raymond Freeman and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical and Non-Medical Records with Index); Claimant’s Exhibit No.

2 (PMRS Physician Consult Report with Cover Letter); Respondents’ No. 1 Exhibit

No. 1  (Medical Reports with Abstract); Respondents’ No. 1 Exhibit No. 2 (Non-
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Medical Documents with Index): Respondents’ No. 1 Exhibit No. 3 (FedEx

Envelope); Respondent No. 2 Exhibit No. 1 (Letter dated 8/18/2011).  I have also

bluebacked a copy of claimant’s post-hearing brief filed September 9, 2011,

respondents’ post-hearing brief filed September 26, 2011, and the claimant’s reply

brief filed October 3, 2011.  

CONTENTIONS

The claimant contends he sustained a compensable injury to his low back

on June 11, 2008, while in the course and scope of his employment.  The claimant

contends he is entitled to additional benefits, including permanent total disability

benefits or alternatively, wage loss.

Respondents’ No. 1 contend that all benefits to which the claimant is entitled

have been paid or are being paid at the present time and have not been

controverted.  All related medical expenses have been paid by the respondents.

The respondents paid permanent partial disability benefits to the claimant until the

claimant’s whole body 7% anatomical impairment rating was paid in full on or about

September 12, 2009.  Claimant is not permanently and totally disabled and is

limited to the impairment rating assigned.  In the alternative, if it is determined the

claimant is entitled to additional benefits, the respondents hereby request a set-off

for all benefits (if any) paid by the claimant’s health carrier, all short term disability

benefits received by the claimant, all long term disability benefits received by the

claimant, and all unemployment benefits received by the claimant. 
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Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), contends that if the claimant is found to be permanently and totally disabled,

the Trust Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. §11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

FACTUAL BACKGROUND

 Raymond Freeman is fifty-three years of age.  He graduated high school

and completed two-and-a-half years at Southeast Arkansas College in the field of

nursing.  He received his LPN in August of 1999.  He has worked in furniture

manufacturing, the steel industry, and general manufacturing jobs.  He served in the

military and worked in Administrations and Supply Clerk.  He began working for

Select Medical Corporation (“Select”) in the fall of 2000 as a medication and wound-

care nurse.  Freeman explained that Select provides long-term health care and is

located inside of St. Vincent’s Hospital in Little Rock, Arkansas.  His job duties

included distribution of medications, positioning patients, feeding patients, changing

bedding, and providing wound care.  After a year with Select, he began working for

Simple Care Hospital which is a similar long term care hospital located inside

Baptist Hospital in Little Rock.  He did similar duties but also supervised nursing

assistants and kept proper records of patient care.  In 2004, he began working for

Jefferson Hospital.  In 2005, he worked for Arkansas Hospice.  He returned to

Select in late 2005 resuming the same duties as before.  
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On June 11, 2008, he injured his low back while attempting to put a patient

back into bed after returning from a dialysis treatment.  He explained that he had

to grab the patient to keep her from hitting the floor and felt a snap in his spinal

cord.  Freeman testified that the pain became extremely excruciating and he

reported the incident to his charge nurse and went to the emergency room at the

hospital.  He was informed that he had dislocated disks in his spinal cord which

infringed on the nerve root causing pain to radiate into his leg and foot.  

He was treated with therapy and injections.  He treated with Dr. Victor

Vargas, Dr. Neal, Dr. Hayat, Dr. Seale, and Dr. Blankenship.  He did not undergo

the discectomy and fusion at L5-S1 discussed with Dr. Seale.  Freeman explained

that it was a mutual decision because of the difficulty of the surgery.  After his

treatment with Dr. Seale, Freeman sought medical treatment with the Veterans

Administration.  He explained that he was kept on pain medications, underwent

MRI’s, and Dr. Hayat also recommended a nerve block surgery.  Freeman testified

that the respondents quit paying for his medical treatment in February of 2009,

when he was released by Dr. Seale.  He had not been able to return to work.

Freemen explained that Dr. Seale had released him to go back to work in

compliance with a functional capacity evaluation but his employer never found him

a position within his restrictions.  He did not seek work elsewhere.  He recalled that

his restrictions were no bending, lifting, twisting, manual labor jobs.  The FCE

concluded that he could work in sedentary work in January of 2009, but he did not

seek work because of his need for medication.  He tried to get educational
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assistance training through the Veterans Administration but was found to not be a

candidate for rehabilitation.

Freeman testified that wears a back brace and has moderate discomfort in

his back.  He has five dislocated disks and the records show that at the L3 and L4

level his condition has worsened.   He testified that he has learned to adjust to his

limitations.  He continues to do some stretching routines he learned in physical

therapy and strengthens his back muscles by moving at a slow pace on his elliptical

machine.  He explained that he had made adjustments in his daily needs.  Freeman

testified that he no longer has the energy or ability to enjoy recreation with his

grandchildren who are between the ages of nine and five and are highly energetic.

      He chose not to pursue surgery and the early injections which elevated his

blood pressure.  He continues to take Hydrocodone for pain, Flexeril, and

Cyclobenzaprine.  He also takes Melixocam for pain and some psychiatric

medications because of increased episodes of depression.

Freeman testified that he was receptive to rehabilitation, but none had been

offered to him.  He explained that he did not totally reject surgery but was not

comfortable when the doctor told him that he didn’t want to do it.   He explained that

rehabilitation was not offered to him by the VA or the respondent.  Freeman testified

that he was going to have the nerve block and discectomy as soon as it is available

to him through the VA. 

On cross-examination, Freeman testified that he had hurt his back in a motor

vehicle accident in January of 2008, but that it was just a strain.  He treated with Dr.
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Blankenship who noted degenerative changes and some osteophyte formation in

his lumbar spine.  

After his injury on June 11, 2008, he initially went to Jefferson Hospital and

subsequently saw Dr. Vargas at the VA on July 15, 2008.  At that time, he told Dr.

Vargas that he was unable to work.  He agreed that Dr. Seale told him in October

of 2008 that a discectomy would help him, but he was concerned that Seale had

previously stated he was not comfortable doing it.  He explained that he was a

boxer in the Marines and that he had a large muscular build most of his life.  

He has not applied for any jobs since October 22, 2008, when Seale told him

to try to find another work position that would not require twisting, lifting and

bending.  He explained that he would have pursued educational training but it was

denied.  He has not requested to be sent to another doctor to determine if surgery

was necessary.  Instead of injections or surgery, Freeman chose to have an FCE

done.  He told the examiner that Dr. Seale wanted to perform a lumbar fusion but

he wanted to wait until he couldn’t take it anymore.  He was assigned a 7%

impairment rating by Dr. Seale and received payment of approximately $12,000.00

from the respondents.

He underwent a pulmonary function test on June 17, 2009, at the VA.  At that

time, he stated that he is not limited by walking but has increased breathing effort

walking in incline or stairs.  He was also continuing his physical conditioning and

weight-strengthening programs.  After the test, he was able to ambulate without

discomfort and discharged in stable condition.   He also acknowledged in October
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of 2009, he was lifting weights and working on an elliptical exercise machine.  He

was seen by Dr. Blankenship on December 17, 2009, who noted that it was

Freeman’s decision to not have surgery at the time Seale had recommended it.  He

was told to return to Seale if he had changed his decision regarding the surgery.

In December of 2009, he was able to travel from Little Rock to Louisiana for his

anniversary.  The VA records noted that he did not ambulate with any durable

medical equipment, but he explained that his method of transportation was a

wheelchair.  Freeman also testified that he was one of Jehovah’s Witnesses and

that he preaches door to door.  He explained that he went through vocational rehab

in 1999 with the VA for service-connected disabilities and pursued nursing.  He was

not permitted to pursue rehab when he submitted the information on his back.  He

explained that the nerve block would be temporary relief but was long overdue.  He

explained that he declined surgery from the VA on March 2, 2011, but only because

it was his understanding that it could not be done until the nerve block was done.

In June of 2011, he was told that he could return to any of the respondents’ doctors,

but has not asked to schedule any appointment with Dr. Seale or Blankenship.  

He is currently receiving Social Security disability payments in the amount

of $1,656.00 per month.  His wife does not work and is not on any government

assistance.  He also receives benefits from the VA, including individual

unemployability benefits for a psychiatric and medical  disorder.  He did not dispute

his depression diagnosis and that he had not completed an earlier program for

continued education due to his severe depression.  
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He currently owes back child support in the amount of $15,970.84 in the

State of Ohio.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about June

11, 2008, when the claimant sustained a compensable back injury.

3. The respondents accepted the claim as compensable and have paid

medical benefits, temporary total disability benefits and 7%

impairment rating.

4. The claimant’s wages were sufficient to entitle him to compensation

rates of $522.00 for temporary total disability benefits and $392.00 for

permanent partial disability benefits.

5. The claimant reached maximum medical improvement on February 2,

2009.

6. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled in that he has been

released to return to light duty work and is planning to pursue

additional medical treatment.
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7. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, the claimant has proven by

a preponderance of the evidence that he is entitled to wage loss

benefits in the amount of 14% over and above his total anatomical

impairment rating of 7%  sustained as a result of his compensable

injury.

 DISCUSSION

Permanent and Total Disability

In the instant case, it has been determined that the claimant suffered a

compensable back injury and was paid temporary total disability benefits and 

permanent partial disability benefits based on anatomical impairment ratings.  The

claimant now contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that
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the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and
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any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).
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Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that his continued use of pain

medication effectively rendered him permanently and totally disabled.  The sole

issue in adjudicating his claim for permanent total disability is whether he is capable

of earning some meaningful wages in at least some capacity. The claimant has

failed to prove by a preponderance of evidence that he is unable to earn any

meaningful wages in any capacity. 

In the instant case, the claimant was released to return to work in a light

physical demand work capacity on February 2, 2009, by Dr. Seale.  The testimony

establishes that the only efforts made by Freeman to locate suitable jobs or

education/retraining programs that might facilitate or expedite his return to the work

force were made through the VA who denied his request.  The evidence clearly

demonstrates that the claimant is not able to return to his full duties in his
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occupation in nursing in light of the physical activity required.  However, there is no

medical evidence to support the contention that  the claimant is totally unable to

work.  The claimant has demonstrated transferable skills, both educational and

vocational, which could be used in other light duty occupations.  I would note that

at the hearing the claimant testified that he had changed his mind and was now

pursuing back surgery through his VA benefits that he had previously declined to

pursue with Dr. Seale.   In my opinion, based on the claimant’s age, education, work

experience, medical evidence and other matters, the claimant has not met his

burden of proving that he is permanently and totally disabled.

The respondents contend that the claimant is not entitled to wage loss

benefits because he has refused to participate or cooperate with vocational

rehabilitation offered by respondents and repeatedly refused medical treatment

recommended by his treating doctors.  While there is evidence that the claimant

declined surgery, Freeman testified that he was not comfortable with a doctor

performing his surgery who had told him that he did not want to do the surgery.

Freeman also testified that he did not reasonably believe he was a candidate for

rehabilitation since the VA had denied his request and that he was not aware of any

offers made by the respondents.  While there has been delay in possible treatment

that could have alleviated some of Freeman’s symptoms, I cannot find from the

evidence that Freeman’s reluctance to pursue surgery and rehabilitation was

unreasonable in light of the totality of the medical evidence.    
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In the instant case, the preponderance of the evidence demonstrates that

claimant has established  that he is entitled to wage-loss disability.  Before this

injury, the claimant was trained and employed in a nursing capacity.  It is clear that

the claimant will not be able to return to the work force at the same rate of pay.  The

report of Tanya Owen reflects that he would be eligible for work with an annual rate

of pay estimated at $21,430 to $40,450.  Freeman estimated that at the time of his

injury he was earning approximately $50,000 to $53,000.  Therefore, I find that the

claimant has proven by a preponderance of the evidence that he is entitled to

wage-loss disability in the amount of 14% over and above his total anatomical

impairment rating of 7%.

AWARD

The respondents are hereby directed and ordered to pay additional

indemnity  benefits in accordance with the findings of fact and conclusions of law

set forth herein.  All accrued sums shall be paid in a lump sum without discount,

and this award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge
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