
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F506569

SHARON FRAZIER, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 31, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on October 19, 2011,
in Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. C. Michael White, Attorney at Law, North Little Rock,
Arkansas. 

Respondents No. 1 represented by Mr. Terry Don Lucy, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, was excused from attendance at the hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits or permanent total disability

benefits and attorney’s fees.

At issue is whether or not the claimant has sustained a loss in earning

capacity pursuant to Ark. Code Ann. §11-9-505, §11-9-522, §11-9-704(c)(1)(B),

§11-9-102(4)(F)(ii)(a), §11-9-519(g) and Rule 34, and Fund liability as defined by

Ark. Code Ann. §11-9-519 and §11-9-502.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

20, 2005, at which time the claimant sustained a compensable back injury at a

compensation rate of $340.00/$255.00.  Medical expenses, temporary total

disability benefits (until the end of the healing period on September 24, 2008) and

an 8% rating to the body as a whole have been accepted.  A change of physician

from Dr. Rivera-Taverez to Dr. Philip Johnson was issued November 18, 2005, by

the Medical Cost Containment Division.

The claimant contends she is permanently and totally disabled or

alternatively, entitled to an award of wage loss in excess of the impairment rating.

Respondents No. 1 contend all appropriate benefits have been paid.  Based

on her Functional Capacity Evaluation (FCE), the claimant is not motivated to return

to the workforce.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with a surveillance DVD taken May 29th and 30th, 2011.

The claimant, her daughter and her aunt appeared at the hearing.  It was

stipulated that the daughter and aunt would corroborate the claimant’s testimony.

The claimant walked slowly and deliberately in the courtroom.  She alternated

sitting and standing and requested a break during the testimony.  At first, she

testified she was taking medication that would interfere with her ability to

understand the questioning.  Then she stated she had not taken her medication

before the hearing.  Nevertheless, she frequently asked the attorneys to repeat their
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questions and her answers were often at odds with her deposition testimony or the

medical records.  I did not find the claimant to be a credible witness.

The claimant, age 45 (D.O.B. August 22, 1966) has a high school education.

Her work history includes jobs as a seamstress, waitress, and change maker at a

casino.  Her health history includes bilateral carpal tunnel syndrome.  The claimant

applied for Social Security Disability benefits in 2006, sixteen months after the

compensable injury.  She receives $688.00 per month for herself and $630.00 for

her daughter.

The claimant began work for the respondent employer in 2002 as a

corrections officer and worked three years before her accident.  On May 20, 2005,

the claimant fell while descending a ladder.  At the hearing, she stated her whole

body struck the concrete floor but in her deposition she testified she landed on her

feet.  She reported the accident and went home.  The claimant stated she hurt her

back but became paralyzed “for a minute” and called the paramedics to her home.

The claimant now reports the accident affected her back, neck and feet.  She stated

the accident caused stress and depression which made her lose her memory.  The

injury also caused balance problems and she requested a cane, a walker, and

handicapped car license, (see reports dated June 7, 2007, June 22, 2010, and

November 24, 2010, by Dr. Covey).

According to the claimant, the injury has left her practically an invalid.  She

does nothing but rest at home (see Dr. Covey’s reports of August 23, 2010, and

January 26, 2011).  Her daughter and family perform the housework and act as her

driver.  She even requires the assistance of her daughter for personal grooming,

(see reports dated January 26, 2011, and August 23, 2010, by Dr. Covey).

However, despite her reported inactivity, her physicians have found no muscle

atrophy or weakness (see report of September 20, 2010, by Dr. Covey).  And the
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claimant was able to attend a sporting event in November, 2009, where she was

arrested (see Dr. Covey’s report of January 20, 2010).

The claimant complains of constant pain to the extent that it causes

unconsciousness (a 10 out of 10 rating for pain) but none of the treatment has

provided any relief and she is not considered a surgical candidate.  Dr. Covey has

refused to treat her because she has been non-compliant with her medication (see

Dr. Covey’s report of June 27, 2011).

The claimant underwent a Functional Capacity Evaluation (FCE) on June 8,

2011, and achieved the distinction of rating a zero on the test.  The examiner noted

100% of the consistency measures were indicative of unreliable effort.  The

claimant demonstrated inconsistent effort and self-limiting behaviors, refusing to

complete the test.  The claimant told the examiner that “she is not planning to

attempt to return to work.”  The examiner also noted the claimant complained of

dizziness but performed the tests with no balance deficit.  The examiner

characterized the claimant’s manner as slow and lethargic.

In contrast to the FCE, the surveillance investigator found the claimant

outside talking on a cell phone, walking, sitting, standing and carrying a lawn chair.

MEDICAL EVIDENCE

An MRI scan of the lumbar spine taken May 26, 2005, showed multi-level

disc dessication and facet hypertrophy with a disc herniation at L4-5.  Dr. Webber

ordered physical therapy with Curtis Gregory which the claimant did not find helpful.

Dr. Carlos Rivera-Tavarez recorded a history of injury as landing on one leg

after missing a step on the ladder.  The doctor assessed work restrictions (10 lbs.).

Dr. Kit Mays’ report of September 12, 2005, indicates the claimant tried

unsuccessfully to return to light duty work.
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In January, 2006, the claimant came under the care of Dr. Philip Johnson.

A second MRI scan taken January 27, 2006, showed minimal bulging at L1-2, L3-4

and moderate bulging at L4-5 with a central disc protrusion/herniation with

flattening of the thecal sac.  Dr. Johnson referred the claimant to pain management

with Dr Lovett, and then to Dr. Covey.  In his report of May 24, 2006, Dr. Johnson

opined the claimant was not a surgical candidate.

The claimant was treated with numerous medications, epidural steroid

injections and nerve blocks which she did not find beneficial (see Dr. Covey’s report

of May 24, 2010).  Dr. Covey opined that the January 27, 2006, MRI showed an

annular tear at L4-5.  A third MRI scan conducted May 16, 2007, was interpreted

as showing congenital transitional lumbosacral anatomy placing stress on the L4-5

segment; and disc displacement at L4-5, worse on the right.

In Dr. Covey’s report of May 10, 2007, the claimant complained of back, neck

and leg pain and an inability to use her left arm.  She stated she needed assistance

with bathing and dressing.  On May 16, 2007, a third MRI scan was conducted.  The

neck was examined based on the claimant’s complaints of neck pain and left upper

extremity weakness.  The scan was interpreted as showing congenital scoliosis of

the cervical spine with a chiari malformation.

On June 7, 2007, the claimant requested a cane.  Provocative discography

was performed on December 13, 2007.  The L3-4 showed a leak with pain but the

L4-5 level had no leak but more pain, and L5-S1 was positive for the least pain.

On July 19, 2007, an EMG/NCV study was conducted by Dr. Sean Foley

which was positive for bilateral CTS but no evidence of radiculopathy was detected.

A CT scan was performed on December 13, 2007, and interpreted as

showing multilevel degenerative disc disease from L1 to L5 with annular tears at

L2-L3, L3-4, L4-5, and L5-S1.
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Dr. Covey ended the healing period on September 24, 2008.  In Dr. Covey’s

report of May 18, 2009, he noted the claimant was not wearing her Duragesic patch

which she said was because she showered that morning.  However, she was also

not wearing the patch when she saw Dr. Mocek on July 7, 2009, and Dr. Covey on

March 3, 2010.  Problems with compliance were discussed in Dr. Covey’s reports

of June 22, July 26, August 23, November 24, 2010, and June 27, 2011.  Urine

Drug Screens (UDS) showed the claimant was not taking her prescription

medications.  The claimant reported that her medication had been stolen.

On June 23, 2009, Dr. Kevin Collins assessed an 8% impairment rating

based on two level disc disease at L4-5 and L5 radiculopathy.

An EMG/NCV study of the lower extremities performed October 5, 2010, was

positive for chronic L5 radiculopathy.  Dr. Covey performed nerve root blocks

beginning in December, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted the claimant’s request for total disability

or wage loss in excess of the rating based on her lack of motivation.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin
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Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Considering the claimant’s young age of 45, high school education, variety

of jobs, non-compliance with her physicians’ recommendations and failure of the

FCE, I find the claimant is not motivated to return to the workforce and therefore is

not entitled to any additional benefits.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 20, 2005, at which time the claimant sustained
a compensable back injury at a compensation rate of
$340.00/$255.00.  Medical expenses, temporary total disability
benefits (until the end of the healing period on September 24,
2008) and an 8% rating to the body as a whole have been
accepted.  A change of physician from Dr. Rivera-Taverez to
Dr. Philip Johnson was issued November 18, 2005, by the
Medical Cost Containment Division.

2. Based on the claimant’s age, education, work history, non-
compliance with her physicians’ recommendations, invalid
FCE and lack of motivation, the claimant has failed to prove
that she has suffered any wage loss in excess of the
impairment rating pursuant to Ark. Code Ann. §11-9-505, §11-
9-522, §11-9-704(c)(1)(B), §11-9-102(4)(F)(ii)(A), §11-9-
519(g) and Rule 34.

3. Respondents No. 1 has paid all appropriate benefits.

4. Respondent No. 2, the Trust Fund, has no liability.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


