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Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

Claimant was represented by Honorable Gregory R. Giles, Attorney at Law,

Texarkana, Arkansas.

The respondents were represented by Honorable Michael E. Ryburn, Attorney

at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 15, 2011, the above captioned claim came on for a

hearing in Hope, Arkansas.  A prehearing conference was conducted on

December 7, 2010, and a Prehearing Order was filed on December 8, 2010.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the February 15, 2011, full hearing, the parties stipulated to the

following:



VICTOR W. FLENORY - G003115 -2-

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including January 1, 2010.

3) Claimant’s average weekly wage was $337.50 per week which

would entitle the claimant to a temporary total disability rate of

$225 per week and a permanent partial disability of $169 per

week.

4) All issues not outlined herein are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable injury to his low

back on January 1, 2010.

2) If compensability is overcome, whether the medical treatment the

claimant has received to date has been reasonable, necessary,

and related to the claimant’s compensable injury.

At the full hearing, the claimant contended that benefits should be paid

at the appropriate compensation rates and that claimant sustained a

compensable injury on January 1, 2010.  Claimant contended that the medical

treatment he has had since January 1, 2010, associated with his back, has

been reasonable, necessary, and related to his compensable injuries such

that respondents should be ordered to pay for same.  Claimant contends

respondents should be ordered to pay attorney’s fees as provided by law.

Respondents contended at the full hearing that the claimant had a

preexisting back problem due to a 1986 accident.  Respondents contend that
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as a result of the 1986 accident the claimant was off work for 13 years due to

that condition and that he returned to work in 2004.  Respondents contend that

any condition of the claimant’s low back is preexisting and not the result of

anything that happened on January 1, 2010.  Respondents contend that since

the claimant does not have a compensable injury the claimant is not entitled

to a change of physician.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable back injury by specific incident

on January 1, 2010.

4) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record  herein

associated to the claimant’s back since January 1, 2010, was

reasonable and necessary and therefore the responsibility of

respondents pursuant to Commission Rule 99.30.
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DISCUSSION

The claimant testified he began working for the respondent employer

in August of 2005 as a CNA.  As a CNA, the claimant testified he would help

residents of the nursing home in and out of bed, dress them, bathe them, and

carry them to the cafeteria.  The claimant testified that on January 1, 2010, he

was helping a resident of the nursing home out of bed when he sustained a

compensable back injury.  The claimant testified as follows regarding the

incident which lead to his alleged compensable back injury on January 1,

2010:

A Myself and a co-worker, we went to Mr. James Cole or Jim

Cole’s room, and we was getting him up one afternoon, and he

had had a little accident, but this particular resident, he don’t

have the legs, really, no feet and legs.  One is cut off at his knee

and the other one is down below his knee, and he was coming

through the rails, actually, so we was pulling him back in the bed

to turn him around to put him in the chair, and my back said,

oops, and it popped.  (T. p. 11, lines 3-11)

The claimant testified that after he felt his back pop on January 1, 2010,

he felt pulling, burning and stinging in the lower part of his back.  The claimant

testified he immediately reported the incident to his charge nurse, Ms. Lauren

Greenwood.  The claimant testified that after he reported the incident to Ms.

Greenwood, he was given a drug test and then sent to Medical Park Hospital

emergency room.

The medical report from Medical Park  emergency room reveals the
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claimant’s chief complaint was back pain because he was “hurt at work.”  (Cl.

Ex. 1, p. 22)  The Medical Park emergency room report from January 1, 2010,

also indicates the claimant suffered from muscle spasms in his back.  (Cl. Ex.

1, p. 20)  After being treated at Medical Park Hospital emergency room, the

claimant upon release from the emergency room was prescribed

cyclobenzaprine, hydrocodone, and prednisone dose pack for pain and

muscle relaxer.  (See Cl. Ex. 1, pp. 25, 28-29)  After being released from

Medical Park emergency room, the claimant testified he began treating with

Dr. Young.  The claimant testified that Dr. Young continued to prescribe him

medications for his back pain and after being off work for a few days the

claimant was returned to work by Dr. Young with restrictions.  The claimant

testified he attempted to return to work but that his back pain continued to

worsen.  The claimant testified that originally the treatment with Dr. Young

was being paid for by the respondents.  However, the claimant testified that

at some point the respondents controverted the claim and his medical

treatment with Dr. Young stopped because he could no longer afford the

treatment.  (T. p. 19, lines 24-25)

Respondents controverted the claim in part because of the claimant’s

preexisting back problems.  The medical records and the claimant’s testimony

show that the claimant did have problems with his back dating back to at least

1986.  The claimant testified that in 1986 he injured his back and received
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Social Security Disability for nearly 18 years before returning to gainful

employment in approximately 2004.  The medical records indicate the

claimant also had a back problem in 2006 which the claimant testified

resolved itself and that he was able to continue his work duties from 2006 until

the incident now alleged on January 1, 2010.  The claimant contends he

sustained a compensable back injury on January 1, 2010, by specific incident;

however, respondents contend that any back condition the claimant now  has

was preexisting and not the result of anything that happened on January 1,

2010.  

ADJUDICATION

The claimant contends he suffered a compensable injury to his back by

specific incident on January 1, 2010.  Claimant’s claim is for an injury caused

by a specific incident identifiable by time and place of occurrence.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act

796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or
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death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

Under Arkansas W orkers’ Compensation Commission Law, the

employer takes the employee as he is found, and circumstances which

aggravate preexisting conditions are compensable.  Nashville Livestock

Commission v. Cox, 32 Ark. 69, 787 S.W.2d 664 (1990).  An aggravation,

being a new injury with an independent cause, must meet the requirements

for a compensable injury.  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260,

977 S.W .2d 5 (1998).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has proven by a

preponderance of the evidence that  he suffered a compensable back injury

while working for the respondents on January 1, 2010.  As stated above, the

elements necessary to prove a compensable injury by specific incident or a

compensable aggravation of a preexisting condition are the same.  In the case

at hand, the claimant admittedly had significant back injuries before going to

work for the respondent employer.  However, the evidence is just as clear that

the claimant worked for the respondent employer for more than three years
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without any restrictions.  The evidence shows the claimant was able to

perform his work duties as required by his employer for more than three years

prior to January 1, 2010, and even if the claimant had a preexisting back

condition as respondents allege, respondents must take the claimant as they

found him.  The claimant’s testimony regarding the incident on January 1,

2010, is corroborated by the medical reports found at Claimant’s Exhibit 1,

pages 18-29.  Claimant’s Exhibit 1, page 22, is a report from Medical Park

Hospital wherein the report states “hurt at work.”  Further, the medical report

from Medical Park Hospital on January 1, 2010, shows that the claimant had

objective medical evidence of injury to his back in the form of “muscle spasm.”

(See Cl. Ex. 1, p. 20)  

I find that the claimant has proven all of the elements outlined above of

compensability regarding his January 1, 2010, back injury.  Therefore, I find

that the claimant has proven by a preponderance of the evidence that he

sustained a compensable back injury by specific incident on January 1, 2010.

Employers must promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code Ann. § 11-9-

508(a).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001).  After reviewing the medical records contained

herein, I find that the claimant has proven by a preponderance of the evidence
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that all the medical treatment he received for his back from January 1, 2010,

to the present has been reasonable, necessary, and related to his

compensable back injury.  Therefore, I find the respondents are responsible

for all treatment for the claimant’s back injury from January 1, 2010, through

present, pursuant to Commission Rule 99.30.  I do note however that after

January 1, 2010, the claimant did receive medical treatment for abdominal

problems and medication for conditions not related to the claimant’s

compensable back injury.  Of course, the respondents are not responsible for

treatment or medications for conditions other than the claimant’s compensable

back injury.

AWARD

The respondents are directed to pay benefits in accordance with the

findings of fact set forth  herein.  All issues not addressed are hereby

expressly reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


