
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G002396

RONNY W. FENTON, EMPLOYEE CLAIMANT

CITY OF LITTLE ROCK, 

SELF-INSURED EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 26, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE LAURA BETH YORK, Attorney

at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE BETTY J. HARDY,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 29, 2011, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on May 3, 2011, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

At the June 29, 2011, full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including November 6, 2008, when the claimant

sustained a compensable neck injury.

3) The claimant had an average weekly wage of $751.50 which

would yield a temporary total disability rate of $501.00 per week

and a permanent partial disability rate of $376.00 per week.  

4) By Order dated April 23, 2010, the claimant was granted a

change of physician to Dr. Rosenzweig.

5) All issues not outlined herein are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) W hether the claimant is entitled to temporary total disability

benefits from August 20, 2010, to a date to be determined.

2) Additional medical treatment.

At the full hearing, the claimant contended that on November 6, 2008,

he sustained a compensable injury to his neck in the course and scope of

employment.  Respondents accepted the injury as compensable and  have

paid the majority of medical treatment.  The claimant was taken off work on

August 20, 2010, or returned to light duty which the respondents never

provided within his restrictions.  As such, claimant contends entitlement to

temporary total disability benefits from August 20, 2010, to a date to be

determined.  Further, claimant contends that Dr. Sprinkle ordered an EMG

diagnostic test on February 25, 2009, in order to assess an impairment rating.

This was never provided.  Claimant contends entitlement to the EMG test so
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that an impairment rating may be addressed.  Claimant contends entitlement

to attorney’s fees.

Respondents contended at the full hearing that the claimant has been

provided all appropriate benefits to which he is entitled.  Respondents have

paid medical expenses.  Claimant was released to full duty on November 10,

2008.  Respondents also assert that the claimant’s request for additional

benefits is for his preexisting degenerative disc disease and was not due to

the November 6, 2008, work related injury.  Specifically, respondents assert

that the EMG nerve conduction that the claimant is seeking, which is the only

medical expense that has not been paid by respondents, is not reasonably

necessary or related to the injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.
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3) The claimant has failed to prove by a preponderance of the

credible evidence that  he is entitled to temporary total disability

benefits from August 20, 2010, to a date to be determined.

4) The claimant has proven, by a preponderance of the evidence,

that he is entitled to the additional diagnostic testing

recommended by Dr. Sprinkle in the form of EMG testing to

determine the true nature and extent of claimant’s admitted

injury.  Respondents are responsible for the additional treatment

recommended by Dr. Sprinkle, including but not limited to the

EMG diagnostic test recommended by Dr. Sprinkle on

February 25, 2009.

5) Any additional issues, including entitlement to permanent

disability benefits, if any, are by necessity specifically reserved.

DISCUSSION

The claimant, age 62, worked for the respondent employer as an

electrician.  On November 6, 2008, claimant sustained a stipulated neck injury

when he fell fifteen feet out of a bucket.  Following his stipulated compensable

neck injury, the claimant continued to work for the respondent employer until

his termination in August 2010.

The record shows the claimant treated with Drs. Covington, Meador,

Sprinkle, and Kravetz for his compensable neck injury.  Following the

claimant’s visit with Dr. Kravetz, claimant filed for a change of physician

through the Arkansas Workers’ Compensation Commission, and a Change of

Physician Order was entered naming Dr. Rosenzweig as the claimant’s new

authorized treating physician.  The claimant testified that he initially saw Dr.

Brenda Covington following his stipulated compensable neck injury who
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diagnosed him with a cervical strain, modified his work duties, and prescribed

trigger point injections.  The claimant testified the trigger point injections did

not give him any benefit and thereafter respondents sent him to Dr. Sprinkle.

The claimant testified Dr. Sprinkle ordered an EMG test due to the numbness

and tingling complaints in the claimant’s hand but that respondents refused to

pay for the EMG test.  Claimant testified he was never allowed to return back

to Dr. Sprinkle and that the respondents then sent him to Dr. Meador.

Claimant testified Dr. Meador gave him some epidural steroid injections

which did not help.  W ith the failed epidural steroid injections from Dr.

Meador, the claimant testified the respondents then sent him to Dr. Kravetz.

The claimant testified Dr. Kravetz did not recommend surgery but did continue

to place restrictions on his work duties.  Following the claimant’s visit with Dr.

Kravetz, the claimant testified he petitioned for a change of physician which

was granted by the Commission and appointed Dr. Rosenzweig as the

claimant’s new authorized treating physician.  The claimant testified Dr.

Rosenzweig gave him some additional epidural steroid injections but they also

did not help.  The claimant testified Dr. Rosenzweig then prescribed him four

different drugs:  Tizanidine, Gabapentin, Ibuprofen, and Tramadol.  The

claimant testified respondents do continue to pay for the medications

prescribed by Dr. Rosenzweig.  The claimant testified Dr. Rosenzweig

continues to put restrictions on his work duties.
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The claimant testified that in August of 2010 he was terminated by the

respondents for what the respondents described as a “safety issue.”  (T. p. 21,

lines 24-25)  The claimant testi fied that since his termination in August of

2010, the respondents have failed to provide him with work within his

restrictions, and as such is entitled to temporary total disability benefits from

August 20, 2010, to a date to be determined.  The claimant also contends

entitlement to the EMG testing recommended by Dr. Sprinkle.  The

respondents contend the claimant has been provided all appropriate benefits

to which he is entitled.  The respondents also specifically contend that any

additional medical treatment requested by the claimant would be for his

preexisting degenerative disc disease and not due to the November 6, 2008,

work related injury.  

ADJUDICATION

The claimant is requesting temporary total disability benefits from on or

about August 20, 2010, to a date yet to be determined.  Temporary total

disability is that period within the healing period when which an employee

suffers a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. App. 244, 613 S.W .2d 392 (1981).  “Disability” means

incapacity because of an injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the injury.  The
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Commission may consider the claimant’s physical capabilities and evaluate

his ability to engage in gainful employment.  The claimant bears the burden

of proving both that he remains within his healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other

employment.  See Palazolo, 46 Ark. App. 130, 877 S.W .2d 938 (1994).

The claimant bears the burden of proving his entitlement to temporary

total disability.  The claimant has failed to prove by a preponderance of the

evidence that he is totally disabled from engaging in any gainful employment.

The record reflects that the claimant continued to work following his stipulated

compensable cervical injury for nearly two years after the incident.  Only after

the claimant was terminated for cause did the claimant request temporary

total disability benefits.  All of the medical records contained in the record

herein show that the claimant was never completely taken off work.  The

claimant was given restrictions on his work duties, but was never advised by

a doctor to completely remain off work.  The record reflects that the claimant

is capable of working.  In fact, the facts lead this examiner to find claimant

would still be working for respondents had he not been terminated for cause.

The claimant testified he still retains his electrical license.  The record reflects

the claimant is not totally disabled.  His course of conduct and work history

reflects that while he may be precluded from some physically demanding jobs,

he is quite capable of performing certain types of gainful employment.  The
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claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits from August 20, 2010, to a date

to be determined.

The Arkansas Workers’ Compensation Commission Act requires

employers to provided such medical services as may be reasonably

necessary in connection with an employee’s injury.  Ark. Code Ann. § 11-9-

508.  What constitutes reasonably necessary medical treatment under Ark.

Code Ann. § 11-9-508 is a question of fact for the Commission.  Gansky v.

Hi-Tech Eng’g., 325 Ark. 163, 924 S.W .2d 790 (1996).

In the case at hand, the respondents stipulated the claimant sustained

a compensable cervical injury.  Respondents argue the additional medical

treatment now requested by the claimant in the form of EMG testing is due

strictly to the claimant’s preexisting degenerative disc disease.  However, Dr.

Sprinkle in his February 25, 2009, report specifically found it reasonable that

the claimant’s fall “aggravated his degenerative disc disease.”  (Cl. Ex. 1, p.

27)  It is well settled in Arkansas, that compensable aggravation of a

preexisting condition is itself a compensable injury.  It is not necessary to get

into the issue of compensability because as stated, respondents accepted the

claimant’s cervical condition as compensable.  Due to the aggravation of the

claimant’s preexisting degenerative disc disease, Dr. Sprinkle in his

February 25, 2009, report recommended a “right upper extremity EMG.”  (Cl.
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Ex. 1, p. 27)  Dr. Sprinkle stated, “I think most of his findings are aggravations

of degenerative changes” and in conjunction recommended the EMG study to

confirm his findings and rule out any other possibilities.  (Cl. Ex. 1, p. 27)

The claimant sustained a compensable aggravation of his preexisting

degenerative disc disease.  As a result of his stipulated compensable cervical

injury Dr. Sprinkle recommended EMG nerve conduction testing associated

with the claimant’s stipulated compensable injury.  I find that Dr. Sprinkle’s

recommendation for EMG and nerve conduction study to be reasonable,

necessary, and related to the claimant’s stipulated compensable cervical

injury.  Therefore, respondents are responsible for the EMG and nerve

conduction study recommended by Dr. Sprinkle in his February 25, 2009,

report found at Claimant’s Exhibit 1, page 27.

AWARD

Respondent, City of Little Rock, is hereby directed and ordered to pay

for the EMG and nerve conduction testing recommended by Dr. Sprinkle.  By

necessity, all additional issues are specifically reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
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