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Pope County, Arkansas.

Claimant represented by Mr. Eddie H. Walker, Jr., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by Mr. Neal Hart, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 8, 2011, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on April 4, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on June 22, 2004, when

Claimant sustained a compensable injury to his back.

3. Medical benefits have been paid.

4. Claimant was earning sufficient wages on the injury date to entitle him to

payment of indemnity benefits at the maximum rates for the time period in

question.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an amendment of the second and the addition of a fourth, they read as follows:

1. Whether Claimant is entitled to permanent partial disability benefits based

upon a permanent impairment rating of seven (7%) to the body as a whole

that was assigned by Dr. Barry Baskin.

2. Whether Claimant is entitled to additional medical supplies and additional

treatment in the form of a return visit to Dr. Baskin for the purpose of an

updated evaluation.

3. Whether Dr. Allan Kirkland was an authorized treating physician of Claimant.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties, which were amended and supplemented

at the hearing, are the following:

Claimant:
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1. Claimant contends that a permanent impairment rating was assessed by

Dr. Baskin on February 2, 2009; however, that impairment rating has not

been paid.

2. The claimant contends that he continues to be in need of medical supplies

in regard to his back injury; however, the claimant has been advised that the

respondent/carrier will not authorize the needed supplies.  Dr. Baskin

testified in his deposition that if the claimant was still having problems, it

would be appropriate for him to come back to him and undergo an updated

evaluation.  The claimant contends that he is entitled to his evaluation.

3. Claimant contends that because Respondents have controverted his

entitlement to additional treatment, whether or not Dr. Allan Kirkland was an

authorized treating physician is moot, because he is now free to obtain

treatment from whomever he can obtain it.

4. The claimant contends that payment of the seven percent (7%) impairment

rating has been controverted and that his attorney is therefore entitled to an

appropriate attorney’s fee.

Respondents:

1. Respondents contend that Dr. Baskin’s seven percent (7%) whole-body

impairment is not compensable under Arkansas law; specifically, that it is

impossible to establish by a preponderance of the credible medical evidence

that the “major cause” of claimant’s back problems and the rating stemming

from same is Claimant’s work injury.



Elmore - Claim No. G000183 4

2. Alternatively, respondents contend that the five percent (5%) whole-body

impairment rating assigned by Dr. Steve Cathey represents the accurate

measure of Claimant’s anatomical impairment.

3. Respondents contend that additional medical care is not reasonable,

necessary or related to Claimant’s work injury.

4. Respondents contend that they are not responsible for medications

prescribed for Claimant by Dr. Allan Kirkland because he was not an

authorized treating physician.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

deposition testimony and other matters properly before the Commission, and having had

an opportunity to hear the testimony of Claimant and to observe his demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to permanent partial disability benefits based upon a permanent impairment

rating of seven (7%) to the body as a whole that was assigned by Dr. Barry

Baskin.
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4. Claimant has proven by a preponderance of the evidence that he is entitled

to additional supplies for his TENS unit and additional treatment in the form

of a return visit to Dr. Baskin for the purpose of an updated evaluation.

5. Because Respondents have not proven by a preponderance of the evidence

that Claimant was served with the change-of-physician rules under Ark.

Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2002), and because Claimant has not

sought to have Respondents held responsible for any facet of Dr. Allan

Kirkland’s treatment of him, the issue of whether Dr. Kirkland is an

authorized treating physician of Claimant is moot and will not be addressed.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein to

him, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  Dr. Barry Baskin testified via

deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, the transcript of the deposition of Dr.

Barry Baskin taken February 23, 2011, consisting of 69 numbered pages plus exhibits (this

exhibit was separately bound and, per Commission policy, has been retained in the

Commission’s file); Respondents’ Exhibit 1, a compilation of Claimant’s medical records,
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consisting of one index pages and 49 pages thereafter; and Respondents’ Exhibit 2,

chiropractic records, consisting of one index page and three numbered pages thereafter.

Testimony-Hearing

Timothy Elmore.  Claimant testified that on June 22, 2004, he was involved in a

work-related chain-collision accident.  He experienced pain in his back and in his right leg,

running down to his foot.  Claimant underwent treatment by Dr. Kelly Meyer, which

included medication for pain and muscle spasms.  He had MRIs and CAT scans.  His

testimony was that his spasms have never gone away–“[t]hey stay pretty constant.”

Claimant uses a TENS unit.  Meyer referred him to Dr. David Reding, who did not believe

that his back condition could be treated through surgery.  At a certain point, Respondents

sent Claimant to Dr. Barry Baskin.  He is the one who prescribed the TENS unit.  In

February 2009, he assessed Claimant as having a seven percent (7%) impairment rating

to the body as a whole.  Respondents have also sent him to Dr. Steve Cathey.  Cathey

assigned a five percent (5%) whole-body rating, and opined that it was reasonable for him

to continue conservative treatment with Baskin.  Claimant has continued to see Dr. Baskin

since then.

Beginning in January 2010, according to Claimant, Respondents have refused to

provide the supplies for his TENS unit.  After exhausting his supplies, he obtained another

unit through another physician and his own health insurance is covering it.  During the

period that he was without supplies, his spasms were worse and he was unable to get

them under control, even with the use of medication.  They have remained in the same

place that they were following the accident.
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Claimant has remained in the employ of Respondent Century Link for nearly 24

years.  He is a supervisor there, and has not missed work other than for the purpose of

doctor appointments.  His testimony was that he would like to return to Dr. Baskin in order

to obtain a current evaluation of his back.  Claimant stated that he was satisfied with

Baskin’s treatment, and that the doctor was very thorough.

Under questioning from Respondents, Claimant testified that he was involved in a

motorcycle accident when he was 20 years old.  However, he injured only his face.  He

admitted that he may have told Dr. Lisa Lowery that he had suffered too many injuries too

remember.  These were primarily injuries that he had suffered in childhood, such as broken

arms.  At one point, he injured his back while operating a front-end loader.  He also

admitted that he told Lowery that he had been in pain for at least a decade prior to August

18, 2009.  Claimant disputed Dr. Cathey’s statement that he continued to lead a full and

active lifestyle after the accident; but he agreed that since then, he climbed a tree and fell

12 feet to the ground, and that he has played softball.

His back condition improved with treatment, but has recently worsened.  During that

time, he has undergone epidural steroid injections by Dr. Christopher Mocek.  Claimant

testified that while the injections helped his right side, his left side has begun to “pull.”  His

right leg condition has gotten better.  The pain and spasms in his back do not remain in

the same place.  Because of these symptoms, he has not been able to exercise as

recommended by Baskin.

Claimant stated that he is also seeking for Respondents to pay for chiropractic care.

When he went to a chiropractor, Dr. Underhill, in February 2010, his records read that his
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condition was due to an accident a year before then.  Claimant could not explain this.  And

as for why he did not note that the accident was work-related, he explained that he paid

for the visit with cash because neither Respondents nor his own insurance would cover

the visit.  The chiropractic visit took place prior to his deposition, at which he testified that

he was getting better.  He could not explain, however, why the chiropractic record reflects

that he stated that his condition was worsening.

At the time of his deposition, Claimant was using the TENS unit four times a month;

now, he is using it twice a week.  He does not use it more often because it is difficult to put

on and “some days it is just not convenient.”  Claimant testified in his deposition that he

wanted Respondents to pay for his Soma, Cymbalta, Lorazepam and Trazodone

prescriptions.  He is no longer taking Trazodone.  Lorazepam helps relax his muscles so

that he can sleep.  While he has pain elsewhere, in his hips, ankles, knees, wrists and

elbows, he did not have trouble sleeping prior to the collision.  He also suffers from

headaches and swelling and pain in his hands and feet.  Cymbalta is used for chronic

pain; and Claimant has had chronic pain for over a decade.  He has not been diagnosed

with fibromyalgia or arthritis, but he has symptoms of these conditions.

Under further questioning from his counsel, Claimant stated that his back spasms

are still in the same general area that they were back when he was seeing Dr. Meyers after

the accident.  Any fibromyalgia-type symptoms he may have had before the collision

became worse afterward.  He has not asked that Respondents pay for any of his

generalized complaints.  The TENS unit was prescribed by Dr. Baskin because of his

work-related injury.  He has a disc defect that was diagnosed after the accident, and it has
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not been surgically repaired.  No one ever told him that the defect was present before the

accident.

When questioned by me, Claimant testified that he is 48 years old.  The front-end

loader accident happened years before the 2004 motor vehicle accident.  His symptoms

from the earlier incident went away about one week after they arose.  The fall from the tree

did not injure his back.  In fact, he has not injured his back in any fashion since the

accident.  With respect to the chiropractic record, Claimant could not explain why he did

not  at least note that his problem was due to an automobile accident.  He speculated that

the visit might have been for an unrelated groin injury, but the record showed that it was

for his back.  Claimant testified that he also went on one occasion after he “slept wrong.”

Testimony-Deposition

Dr. Barry Baskin.  Dr. Baskin was deposed on February 23, 2011, and the transcript

thereof was admitted as Claimant’s Exhibit 2.  Under questioning from Claimant, Baskin

testified that Claimant was referred to him by a case management firm.  He presented with

mid to low back pain and had a loss of lordosis–which is “frequently a symptom of some

deep muscle spasm.”  Dr. Baskin had the impression from Claimant’s history and records

that he had sustained an “acceleration-deceleration injury from being hit by the car.”  An

MRI showed a disc tear and either a protrusion or a small herniation at L5-S1.  The doctor

was of the impression that this condition was either caused or aggravated by the accident,

since Claimant did not have prior back problems.  He explained that such an accident can

cause increased lordosis–being thrown backwards can “mash the disks at the end plate

of the vertebrae and cause it to bulge or to herniate.  So that’s the mechanism of injury.”
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Symptoms of a herniation at L5-S1 can include low back pain, pain down the leg, and

associated muscle spasms.  Because Claimant’s herniation occurred on the right, typically

leg symptoms would be in the right one.  Claimant presented in the emergency room

following the accident with right leg paresthesia–consistent with his injury.

When Claimant returned on July 24, 2007, Baskin recommended an epidural steroid

injections–which he would not have done unless Claimant were having significant

symptoms.  The injections appeared to have helped somewhat; the spasms had improved,

and Dr. Baskin wrote that Claimant could return on an as-needed basis.  He opined within

a reasonable degree of medical certainty that the protrusion and annular tear were caused

by the motor vehicle accident.

Claimant came back on March 5, 2008 because his back pain had returned.  He had

numbness in his right buttocks and thigh as well, along with tightness in his paraspinals

on the right.  Dr. Baskin testified that this was consistent with Claimant’s spinal injury.  He

stated that the effects of epidural steroid injections generally do not last.  A follow-up MRI

showed a protrusion or herniation at L5-S1, along with some narrowing of the right

perforaminal space with biforaminal narrowing.  In a visit on October 20, 2008, Baskin

observed spasm in Claimant and ordered physical therapy.

The last time that Baskin saw Claimant was on February 2, 2009.  Before this,

Claimant had gone to see Dr. Cathey for an independent medical evaluation.  Cathey

agreed with his assessment that Claimant needed conservative care.  As for an impairment

rating, Dr. Baskin testified:

I felt that he did have an impairment rating based on his injuries, and I used
the AMA Guides, Fourth Edition, and my rating would have been a 7 percent
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impairment rating based on herniation versus protrusion with a tear.  I
described from looking at his scan that he had what we call a
subligamentous disk herniation.  In other words, the posterior longitudinal
ligament still contained the herniation, but it was a herniation.  So based on
the fact that he had a herniation, that he had symptoms of stiffness, rigidity
and an impaired range of motion, all that, that he would have a 7 percent
whole person rating based on the AMA Guides.

Baskin agreed that Claimant’s records show that early in his treatment, he was suspected

of having a herniated nucleus pulposis–a herniated disc–was noted to have muscle

spasms.  Based on this, along with his own examinations of Claimant, Baskin stated that

his opinion concerning the impairment rating was given within a reasonable degree of

medical certainty.

Under questioning from Respondents, Dr. Baskin reiterated:

Given the fact that [Claimant] did not have any history of back pain that I can
see, nor have I been given any medical records that would lead me to think
he was seeking care of his back prior to that accident, I believe that the
accident caused his injuries.

He testified that one cannot tell whether an annular tear is degenerative or acute in origin

simply by observing it on an MRI–patient history has to be taken into account.  While at

one point he referred to Claimant having a disc protrusion at L5-S1, he stated that the

terms can be interchangeable at times, and that he found him to have a subligamentous

herniation based on the second MRI, which was the better of the two.  Baskin agreed that

protrusions and herniations can be degenerative or acute also.  He did not disagree with

most of Dr. Cathey’s opinion–except for the statement that Claimant’s problems are solely

musculoskeletal in etiology.  He pointed out that this is at odds with Cathey’s assignment

of a rating based on the disc damage.
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Dr. Baskin testified that he told Claimant that he would have to learn to live with his

back condition.  Claimant has been doing the exercises that he was instructed to perform

in order to stay in shape.  During their last visit, he was not presenting with any radicular

pain.  Baskin assigned the rating from Table 75 of the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”), based upon Claimant’s objective findings.

According to Baskin, Claimant’s complaint of pain in the elongated muscles in his

thoracic region indicates paralumbar spasm–and this symptom is not inconsistent with his

lumbar injury.  A TENS unit would be effective for as long as he is in pain.  He was unsure,

however, if he still needed to be on narcotic pain medication, or whether he would benefit

from going to a chiropractor.  Baskin agreed that it would be beneficial–from an opinion

standpoint–if he had seen him more recently.

Under additional questioning from Claimant, Dr. Baskin testified that it would be

appropriate for him to seek medical management from his primary care physician at this

point.  Epidural steroid injections should only be used in the case of radiculopathy.

Cymbalta is used to treat chronic pain, and would be appropriate for Claimant if he is still

having back and leg pain.  Lorazepam is used as a muscle relaxer.  Trazadone is used to

treat insomnia–a problem that patients with chronic back pain often have.  However,

according to his records, Claimant is currently presenting with new conditions such as

rheumatoid arthritis and fibromyalgia–and Baskin would not speculate as to what these

medications were for.

Exhibits-Medical
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The medical records of Claimant that were introduced at the hearing, and which

are part of Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2, reflect the following:

Claimant went to Dr. David Reding on June 27, 2005 and reported having back

discomfort in the year since the motor vehicle accident, along with intermittent right sciatica

pain.  He uses a TENS unit and underwent trigger point injections.  His lumbar MRI on April

29, 2005 was “completely normal except for a small right-sided disk protrusion at L5-S1,

which could compromise the S1 nerve root.  There is also a little bit of facet enlargement

at L4-5.”  Reding placed Claimant on Naproxen and suggested the epidural steroid

injections be considered if the medication did not help after one month.  He was not felt to

be a surgical candidate.  The Naproxen did not help, according to Claimant on his July 25,

2005 return visit.  His thoracic MRI was normal.  He reported that the TENS unit was

helping somewhat.

In Claimant’s visit to Dr. Baskin on June 11, 2007, the doctor noted that he had a

small loss of normal lumbar lordosis.  He read the 2005 MRI to show “a small posterior right

paracentral disc herniation and mild L4-5 foraminal stenosis.”  Baskin assessed him as

having chronic myofascial pain, and prescribed exercises and Neurontin.  On July 24, 2007,

Claimant was placed on Lyrica and his lumbar study was noted to show a annular tear and

small protrusion at L5-S1 to the right.  Baskin recommended an epidural steroid injection,

which took place.  As of October 10, 2007, Claimant reported that he had done fairly well

since the injection, and that he has not no spasms and is not using the TENS unit.  Baskin

released him on that date, but Claimant returned on March 5, 2008 and reported that over

that past two months his low back pain has increased and that he has had some numbness
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in his right buttock and thigh.  The doctor recommended a repeat MRI, which showed a

hyperdynamic curvature of the spinal axis predisposing to L5-S1 spondyloarthropathy,

along with a nonavulsion-type disc displacement encroaching on the L5-S1 preforaminal

space with moderate biforaminal narrowing.  On October 20, 2008, he was noted to have

some spinal curvature and left thoracolumbar spasm.

Dr. Baskin released Claimant on February 2, 2009 with a seven percent (7%) whole-

body impairment rating “based on the disc herniation at L5-S1.  This is actually a

subligamentous disc herniation at L5-S1 with an annular tear.  He may have some

radiculitis as well based on his symptoms occasionally down into the leg.”  On April 13,

2009, he wrote that he agreed with Dr. Cathey’s statement that “it is impossible to know,

however, if [Claimant’s] degenerative changes preexisted the occupational injury of June

22, 2004, or actually resulted from this particular traumatic event.”

Dr. Cathey conducted an independent medical evaluation on December 4, 2008 that

reads:

HISTORY:  Mr. Elmore is a very pleasant 46-year-old white male who works
as a supervisor at Century Tel in Russellville.  He is here today for an
independent medical evaluation to discuss current treatment options
stemming from a June 22, 2004, occupational injury.  According to Mr.
Elmore, he was in a “company truck” that was rear ended.  Shortly thereafter,
he noted the onset of pain in his lower back, as well as in his thoracolumbar
spine on the left.  Subsequent MRI scanning of his thoracic and lumbar spine
was carried out in August of 2004.  A[n] “annular tear” was noted at L5-S1.
He was referred to Dr. David Reding, a Little Rock neurological surgeon, who
evaluated the patient and also reviewed the MRI scans.  Dr. Reding
appropriately recommended conservative treatment after ruling out an
indication for lumbar disc surgery or other neurosurgical intervention.

Mr. Elmore has been under the care of Dr. Barry Baskin, an excellent Little
Rock physiatrist, for the past four and a half years.  His lower back pain has
responded very favorably to occasional epidural steroid injections,
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medication, physical therapy, etc.  He suffered a setback earlier this year of
posterior chamber eye surgery performed on the left side by Dr. James
Landers in Little Rock.  Because of the resulting inactivity required during his
convalescence, the patient noted an increase in the pain in his lower back
and particularly  in the left thoracolumbar area.  Dr., Baskin reevaluated the
patient but apparently did not believe there was an indication for another
round of epidural steroid injections.  According to a clinic note from Dr. Baskin
dated October 20, 2008, he has recommended physical therapy.  The patient
concedes this has been beneficial.  He is now taking lorazepam 0.5 mg at
bedtime but concedes he does not use the medication every night.

Mr. Elmore denies any problems with lower back pain prior to the
occupational injury of June 22, 2004.  He apparently has never missed any
work and leads a full and active lifestyle, apparently without any restriction.
Although he occasionally notes some “numbness” in his left leg from time to
time, he does not give a history of any associated sciatica, neurogenic
claudication, radicular leg pain, etc.

PHYSICAL EXAMINATION:  His neurological examination is negative.  He
specifically has no sign of lumbar radiculopathy.  Straight leg raising
aggravates the pain in his lower back bilaterally at 90 degrees.

There is tenderness with palpation of the paraspinious muscles in the
thoracolumbar area on the left.  I did not, however, document any
paraspinous muscle spasm, restriction of movement, etc.

This patient, his wife, his case worker, and I reviewed his original August,
2004, MRI scans of the thoracic and lumbar spine.  The thoracic study is
negative.  The lumbar scan reflects some degenerative changes within the
L5-S1 disc space.  There is, however, no significant canal stenosis or nerve
root compression.  There has been no significant change when the August
2004 lumbar study is compared to a March 17, 2008, scan.

ASSESSMENT/PLAN:  In my opinion, the patient’s current symptoms are
musculoskeletal in etiology and not related to any type of nerve root
entrapment.  I agree with Dr. David Reding that there is not an indication for
lumbar disc surgery or other neurosurgical intervention.

At this point, I believe Mr. Elmore has reached maximum medical
improvement with regard to the occupational injury of June 22, 2004.
According to AMA Guidelines, there is a 5% permanent partial impairment
rating to the whole person recognized for structure abnormalities within a
lumbar disc as is confirmed in this particular case.  It is impossible to know,
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however, if these degenerative changes preexisted the occupational injury of
June 22, 2004, or actually resulted from this traumatic event.

In certainly seems reasonable for Mr. Elmore to continue to see Dr. Baskin
for conservative treatment.  Indeed, I have encouraged him to go back and
discuss the results of today’s IME with Dr. Baskin.

The patient and his wife were very satisfied with this, and he will otherwise
be seen here on a p.r.n. basis.

Claimant began seeing Dr. Allan Kirkland on December 12, 2008.  On December 15,

2008 he presented with sciatica as a result of the 2004 accident, along with various other

ailments.  He was medications that included Lorcet, Lorazepam, Lexapro and Celebrex.

On April 9, 2010, Claimant sought a Lorcet refill from Kirkland, and stated that it was

effective in controlling his back pain.  He stated that he had been diagnosed with arthritis

and fibromyalgia.  Dr. Kirkland prescribed Hydrocodone.  Claimant presented with chronic

back pain on August 5, 2010, and was noted to be taking, inter alia, Soma.  On September

15,2010, Kirkland wrote that Claimant has chronic back pain, fibromyalgia, and

osteoarthritis, and assessed him as having sciatica.

In a questionnaire submitted to him by Respondents on January 25, 2011, Dr.

Cathey wrote that none of the medications currently being prescribed to Claimant are

related to his June 22, 2004 accident; and that he would not recommend any long-term

medication therapy for Claimant.  Cathey wrote that he felt that Claimant is undergoing

treatment for treatments unrelated to his work-related injury; but when asked to specify what

those treatments were, he instead cited medical conditions:  sinusitis, sciatica and lumbago.

Finally, Cathey opined that he would not recommend chiropractic care for Claimant’s work-

related injury.  On January 26, 2011, in a follow-up questionnaire, Dr. Cathey wrote that
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before stating that none of Claimant’s medication was related to his June 22, 2004

accident, he reviewed Dr. Kirkland’s records.

Claimant sought chiropractic treatment for mid-back pain on February 4, 2010, June

29, 2010, and October 22, 2010.  His work-related injury is not mentioned.  Instead, he

apparently sought treatment in February after falling from the tree and in October after

“[r]unning the bases playing softball.”

Exhibits-Nonmedical

Claimant’s Exhibit 1.  This is the transcript of Dr. Baskin’s June 8, 2011 deposition,

discussed above.
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ADJUDICATION

A. Whether Claimant is entitled to permanent partial disability benefits based

upon a permanent impairment rating of seven (7%) to the body as a whole

that was assigned by Dr. Barry Baskin.

As set out above, Dr. Baskin assigned Claimant a seven percent (7%) whole-body

impairment rating for his compensable back injury.  Claimant has contended that he is

entitled to this, and permanent partial disability benefits pursuant thereto.  Respondents,

in turn, have argued that major cause has not been established and, in the alternative, that

the five percent (5%) rating that Dr. Cathey assigned is the valid one.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(1)).

Permanent benefits are to be awarded only following a determination that the compensable

injury is the major cause of the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause”

is defined as “more than fifty percent (50%) of the cause,” and a finding of major cause

must be established by a preponderance of the evidence.  Id. § 11-9-102(14).  Any medical

opinion must be stated within a reasonable degree of medical certainty.  Id. § 11-9-102(16).
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Claimant under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2011) must prove his

entitlement to an impairment rating by a preponderance of the evidence.  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As the parties stipulated, and I accept, Claimant sustained a compensable injury to

his back on June 22, 2004.  On that day, he was involved in a chain-collision accident.  Dr.

Baskin’s testimony was that Claimant sustained an “acceleration-deceleration injury” as a

result.  He explained that such an accident can cause increased lordosis, that being thrown

backwards can “mash the disks at the end plate of the vertebrae and cause it to bulge or

herniate.”  Indeed, Claimant’s lumbar MRI reflected a disc tear and a herniation at L5-S1.

Baskin stated that the symptoms of a herniation at this level can include low back pain, pain

down the leg, and associated muscle spasms.  These correlate with the symptoms he

described following the collision.  He has continued to have extensive documented spasms.

The doctor opined within a reasonable degree of medical certainty that the L5-S1

findings were due to the motor vehicle accident.  The Commission is authorized to accept



Elmore - Claim No. G000183 20

or reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).

After consideration of the matter, I credit Dr. Baskin’s testimony.  He testified that

Claimant’s objective findings entitled him to a seven percent (7%) rating under Table 75 of

the AMA Guides, and that this opinion was also based upon a reasonable degree of

medical certainty.  I credit this as well.  While Baskin stated, like Dr. Cathey, that it was

impossible to determine whether the findings preexisted the accident simply by looking at

them, he noted that his opinion concerning causation rested on Claimant having no history

of back pain, and no medical records showing that his back condition was a pre-existing

one.  I credit this, as this comports with the evidence.  Claimant testified, and I credit, that

no one ever told him that he had this disc defect, which has not been surgically repaired,

prior to the accident.

Dr. Cathey also looked to Table 75 of the AMA Guides, but instead assigned a five

percent (5%) rating.  In analyzing the Table in light of the evidence, I credit the findings of

Baskin over that of Cathey and find that Claimant sustained in injury in the form of an

“Intervertebral disk . . . lesion” at the lumbar level that is “Unoperated on, stable, with

medically documented injury, pain, and rigidity associated with moderate to severe

degenerative changes on structural tests,” entitling him to a seven percent (75) whole-body

impairment rating pursuant to Disorder II(C) in the table.  Claimant has proven by a

preponderance of the evidence his entitlement to this rating, and permanent partial

disability benefits in accordance with it.
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B. Whether Claimant is entitled to additional medical supplies and additional

treatment in the form of a return visit to Dr. Baskin for the purpose of an

updated evaluation.

The prehearing order reflects that Claimant is seeking additional “medical supplies”

and an updated evaluation by Dr. Baskin.  Respondents have contended that no additional

treatment is reasonable, necessary and related to his compensable back injury.  While

Respondents in the hearing asked questions of Claimant to determine what he was seeking

besides supplies and another evaluation by Dr. Baskin, such as prescription medication,

his counsel in the following exchange framed the issue along the lines originally set out in

the prehearing order:

JUDGE FINE:  All right.  I’ve got a few questions for you, Mr. Elmore.  I may,
before I begin, I may be able to head off some of these just by going to you,
again, Mr. Walker, because some of these are going to be superfluous based
upon, as the issues exist right now, all I’m being asked to consider is whether
Mr. Elmore should be entitled to additional supplies for his TENS unit and for
the evaluation that has been discussed.

MR. WALKER:  By Dr. Baskin, correct.

JUDGE FINE:  That’s how I view the issues.  Is Claimant seeking anything
else today?  For me to [award] anything other than those items?

MR. WALKER:  The impairment rating and that’s it.

JUDGE FINE:  Oh, and I’m sorry, in the nature of additional treatment.

MR. WALKER:  That’s all we’re seeking today.

JUDGE FINE:  Okay.  So I’m not going to go into all the medications or
anything else.  I’m not going into whether the Soma or anything else because
I am not being asked to direct Mr. Hart’s clients to pay for any of that.

MR. WALKER:  That is correct.
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JUDGE FINE:  So I’m not going to ask about any of that, and it may well head
off the issue of authorization.  But I wanted to clarify that before I begin.

Arkansas Code Annotated § 11-9-508(a) (Supp. 2011) states that an employer shall

provide for an injured employee such medical treatment as may be necessary in connection

with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).

Claimant’s testimony, which I credit, was that the spasms he has suffered since the

accident have never gone away, but have remained fairly constant.  He suffers from pain,

and was first prescribed a TENS unit by Dr. Baskin.  However, since January 2010,

Respondents have refused to provide supplies for the unit.  Because of this, he obtained

another unit through another doctor and is using his own health insurance to pay for the

supplies.  During the time that he lacked supplies, his spasms worsened, and even

medication was unable to control them.



Elmore - Claim No. G000183 23

He uses the unit twice a week, up from the four times per month he used to use it.

His spasms have remained in the same generally area since the accident.  In his testimony,

Baskin stated that Claimant’s pain in the elongated muscles in his thoracic region are

indicative of paralumbar spasm, and not inconsistent with his lumbar injury.  The doctor

opined, and I credit, that Claimant would benefit from use of a TENS unit as long as he is

experiencing pain.

Claimant is also seeking to return to Dr. Baskin in order to have a current evaluation

of his back.  He has been satisfied with Baskin’s care, and testified that the doctor was very

thorough.  Dr. Cathey stated, and I credit, that he encouraged Claimant to return to Dr.

Baskin for conservative treatment.

After consideration of the foregoing, I find that continued use of the TENS unit (and

certainly continued furnishing of supplies for it) and a return visit by Claimant to Dr. Baskin

for an updated evaluation are reasonable and necessary.

C. Whether Dr. Allan Kirkland was an authorized treating physician of Claimant.

Respondents have contended that they should not be held responsible for

medications prescribed for Claimant by Dr. Allan Kirkland because he was not an

authorized treating physician.  In turn, Claimant has contended that this is moot because

Respondents have controverted his entitlement to additional treatment.

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by a

physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or
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treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

The determination of whether treatment was the result of a referral as opposed to a change

of physician is a question of fact for the Commission.  Dept. of Parks & Tourism v. Helms,

60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-physician rules do not apply

absent proof that the claimant received a copy of the rules from the respondent either in

person or by certified registered mail.  Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2002).

See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  In

addition, if a preponderance of the evidence establishes that the claimant’s authorized

treating physicians refuse to see him again, and the respondents refuse to provide a new

physician, then the change-of-physician rules do not apply after the claimant has been

denied additional authorized medical treatment.  See Sanyo Mfg. Corp. v. Farrell, 16 Ark.

App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr., 2002 AWCC 194, Claim

No. E908946 (Full Commission Opinion filed October 23, 2002).

After consideration of this matter, I find that this issue is moot for at least two

reasons.  First, no evidence was offered at the hearing–either through a Form AR-N or

through testimony–to show that Claimant was given a copy of the change-of-physician

rules.  Thus, the rules do not apply here.  Second, as discussed above in the context of the

additional treatment issue, Claimant did not ask in this proceeding for me to direct

Respondents to cover any aspect of Dr. Kirkland’s treatment; thus, even if the change-of-

physician rules apply here, Dr. Kirkland’s status is irrelevant.  In sum, since the issue is

moot, it will be addressed no further.

D. Whether Claimant is entitled to a controverted attorney’s fee.
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I find that Respondents have controverted Claimant’s entitlement to an impairment

rating and permanent partial disability benefits pursuant thereto.  As set out above, I have

found that Claimant is entitled to a seven percent (7%) whole-body impairment rating and

benefits in accordance therewith.  Claimant’s attorney is thus entitled to a controverted

attorney’s fee on these benefits pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid

by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


