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STATEMENT OF THE CASE

On August 16, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre-hearing conference was conducted on May 31, 2011,

and a pre-hearing order filed on June 1, 2011.  A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1 and

without objection has been made part of the record. Prior to

hearing on August 16, 2011, the parties agreed to the following

stipulations:

1. On all relevant dates, including May 1, 2009,  the

relationship of employee-self insured employer-TPA

existed between the parties.

2. The appropriate weekly compensation rates are $522.00 for

total disability and $392.00 for permanent partial

disability.
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3. On May 1, 2009, the claimant sustained compensable

injuries to his right shoulder and right hip.

4. There is no dispute over medical services provided and

recommended by Dr. Greg Jones before November 1, 2010.

5. There is no dispute over temporary total disability

benefits at present.

6. The respondents have accepted liability for and have paid

permanent partial disability benefits for a permanent

physical impairment of 4% to the body as a whole.

By agreement of the parties and prior to the hearing on August

16, 2011, the following issues will be litigated:

1. The claimant’s entitlement to additional medical

services, as provided and recommended by Dr. Greg Jones.

2. The degree or percentage of permanent physical

impairment.

3. Controverted attorney’s fee.

The claimant contends that although he underwent surgery by

Dr. Heim, he continues to have significant problems with his right

shoulder. He underwent an evaluation by Dr. Jones.  An additional

surgery is being recommended. The claimant contends that the

recommended surgery is reasonably necessary.  The claimant also

contends that he is entitled to temporary total disability benefits

during the healing period following the surgery and that he is

entitled to permanent partial disability in regard to any

impairment rating assessed after the surgery.  The claimant also

contends that he is entitled to an appropriate attorney’s fee.
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The respondents contend that the benefits to which the

claimant is owed have been paid. They contend that the claimant was

released by Dr. Morse at a maximum medical improvement on July 14,

2010, with an impairment rating of 4% to the body as a whole. The

respondents contend that the additional medical treatment in the

form of surgery recommended by Dr. Jones is not reasonable,

necessary, or related to the claimant’s compensable injury.

The stipulations agreed to by the parties at the pre-hearing

conference on July 31, 2011, and contained in the pre-hearing order

filed on June 1, 2011, are hereby accepted as fact. From a review

of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witnesses and

their demeanor, the following decision is rendered. 

FACTUAL BACKGROUND

The claimant is a 50 year old male who worked for the

respondent at the time he was injured (Record 8/16/2011 at p. 10).

The claimant worked for the respondent for fourteen years (Record

8/16/2011 at p. 10).  The claimant was injured on May 1, 2009, when

he fell from a ceiling while working on an air conditioning unit in

a doctor’s office on the respondent’s complex (Record 8/16/2011 at

p. 10). The claimant testified that he fell eight to ten feet onto

concrete. The impact was to the right side of his body,

specifically, the right shoulder (Record 8/16/2011 at p. 10). The

claimant initially saw Dr. Holder who he described as the “workers’

compensation doctor.”  After several weeks of physical therapy, Dr.
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Holder sent the claimant to see Dr. Heim (Record 8/16/2011 at p.

11). Dr. Heim diagnosed an AC separation.  

The claimant treated for several weeks with Dr. Heim with no

improvement.  He was in constant pain, couldn’t sleep, and he

stated that his shoulder was constantly inflamed and irritated

(Record 8/16/2011 at p. 12). The claimant continued to work during

this period (Record 8/16/2011 at p. 12). The claimant had surgery

which was described as a resection of the distal clavicle in

September of 2009 (Respondent’s Exhibit No. 1 at p. 25). The

resection of the distal clavicle is a procedure in which part of

the collarbone was removed.  Post surgery the claimant testified

that he wasn’t in as much pain anymore but could not extend his arm

completely out and in an upward or outward motion (Record 8/16/2011

at p. 12, 13). The claimant testified that he felt that he was not

completely recovered from his injury after surgery, just that he

wasn’t in constant pain anymore (Record 8/16/2011 at p. 13). The

claimant testified that the pain was not completely gone and that

there was no time since his injury in May of 2009 that he felt he

was back to his preinjury state (Record 8/16/2011 at p. 14). He

testified that he had trouble performing some job related duties,

post surgery (Record 8/16/2011 at p. 14).  In July of 2010, Dr.

Heim released the claimant with a 4% permanent physical impairment

rating to the body as a whole and noted that he was free to engage

in whatever activity he could accomplish (Respondent’s Exhibit No.

1 at p. 33).  The claimant requested and received a change of

physician and was allowed to see Dr. Greg Jones (Respondent’s
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Exhibit No. 1 at p. 37).  On November 1, 2010 the claimant was

examined by Dr. Greg Jones. On that date Dr. Jones made the

following observations:

“Bottom line is he has persistent pain with
certain movements. Anything overhead or arm
outstretched he is unable to do. He has pain
that is tracking up the back of his neck and
he has clearcut examination findings that
reproduce those symptoms both in terms of
positive impingement maneuvering and
provocative AC joint testing getting a
reproduction in symptoms.  He has a palpable
stepoff, a grade 3 separation level at this
point with a destabilized lateral clavicle,
but interestingly he also has positive
impingement. I cannot detect glenohumeral
instability by exam, but that is a guarded
exam and there could be a component of that,
as well. His cuff strength appears to be
intact. I am not highly suspicious either a
subscapularis or a regular rotator cuff
impairment.

Plain x-rays demonstrate a type 3 acromion on
the outlet view and a type 3 AC separation.
Glenohumeral joint is without evidence of
glenohumeral abnormality and there is no
evidence of fracture or destructive lesion and
no dystrophic calcification present.

I think this gentleman has a combination of
factors representing a continued impairment
and functional deficit in his shoulder.I think
his AC joint is unstable and that would likely
best be corrected with an allograft based
coracoclavicular ligament reconstruction. We
talked about that at some length. In addition,
the hooked acromion is clearly contributing to
his impingement. While that is a physical
feature he has been dealing with for many
years, it has certainly been brought to the
forefront by the injury and subsequent
shoulder hypermobility. If he has instability
present, that likewise may be something that
is only discoverable on the anesthetized, as
well as arthroscopic, examination under
anesthesia and we would address that at the
same setting. I have talked truthfully with
him as to the reasonable expectations. I doubt
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seriously he will be able to work over his
head or have an unlimited lifting capability.
That does not mean he has to stop his
maintenance work, but there will be physical
restrictions present in my opinion and I made
that clear to him. Given this discussion, I
believe he has an adequate understanding as to
the nature of the injury and the residual
difficulty.” (Claimant’s Exhibit No. 1 at p.
1, 2).

The claimant’s wife testified that the claimant did not

appear, to her, to be back to a preinjury state (Record 8/16/2011

at p. 6). She testified to his continued level of pain,

sleeplessness, and inability to do things around the house that he

previously had been able to do (Record 8/16/2011 at p. 7). 

Dr. Jones’ deposition was taken on April 13, 2011.  In that

deposition he testified that Dr. Heim’s surgical intervention, the

resection of the distal clavicle would not have been able to

prevent impingement.  Dr. Jones stated:

“The acromion is a party of the shoulderblade
that normally the lateral clavicle, the
outside part of the collarbone is related to.
The reason he would have done that was to
hopefully relieve pain from a separated
shoulder.” (Joint Exhibit No. 1 at p. 5, 6).

In his review of the medical notes Dr. Jones stated:

“I’ve read Dr. Heim’s note and there are two
factors that are important to me...

What he did was, (a) cut off the end of the
clavicle in order to prevent what he called
impingement against the acromion. Impingement
and acromion mean a whole other thing in most
circumstances, but that’s the language that
he’s using to describe that contact. The
second thing that he did is called a Weaver-
Dunn procedure. He did not call it that, but
the connection for what’s called the
coracoacromial ligament, it’s a structure
inside the shoulder that in past times were
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frequently utilized to try and stabilize and
draw down the separation. I say in past times,
it has historically been the treatment of
choice until about, oh, seven, eight, ten
years ago, it had such a dismal record of
success, maybe 50/50 that alternative, more
strong repairs were sought, and, in fact,
that’s what I have recommended that the man
have.” (Joint Exhibit No. 1 at p. 6, 7).

Dr. Jones testified that sports medicine was his area of

expertise. He stated he would have done a different procedure, but

Dr. Heim’s surgical procedure was the standard that many physicians

still adhere to (Joint Exhibit at p. 7, 8).   

Dr. Jones also testified, at the deposition, that based on his

review of the x-rays, his examination of the claimant, and his

objective medical findings that he had a widely separated AC joint

sticking up almost an inch, it was deformed and dysfunctional in a

mechanical framework (Joint Exhibit No. 1, at p. 10, 11).  Dr.

Jones noted that based on his review of the information he had, the

September 2010 procedure was not successful (Joint Exhibit No. 1 at

p. 12).  Dr. Jones noted a type 3 acromion:

“Again, that’s the part of the shoulderblade
that the collarbone comes up against. There
are basically three variants, and in 15
percent of the population, this is something
that he’s born with, and that is what is
called a hook or some people call it a spur.
It can be completely asymptomatic until the
shoulder is injured, but once the shoulder is
injured, that structure protrudes into a
special relationship in the body. It’s one of
the only places in the body where a muscle
which is soft must pass between two bones
which are smooth. In the instance of the
individual who has that particular  variant,
which Mr. Elmore does, when he raises his arm
forward, it causes that bony prominence now
because of the instability or increased
movement caused by his injury to impinge or to
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hit against the acromion itself.” (Joint
Exhibit No. 1 at p. 13, 14).

Dr. Jones described the hooked acromion as congenital and

asymptomatic, but now it was rendered symptomatic by the nature of

the injury from May of 2009 (Joint Exhibit No. 1 at p. 14).

Dr. Jones went on to say that the hooked acromion was

contributing to the claimant’s symptoms:

“I think it is contributory. I think there are
two distinct issues that this man has. Number
one, he has a separated shoulder and the lack
of the anatomic, the lack of the normal
relationship of the clavicle to the–-to the
acromion is causing one set of his symptoms.”
(Joint Exhibit No. 1 at p. 15).

Dr. Jones recommended a twofold procedure. Number one,

arthroscopy to address the hook and secondly, another

reconstruction with a different technique (Joint Exhibit No. 1 at

p. 17).  Dr. Jones went on to say that he didn’t recommend surgery

lightly and that the thought his recommended surgical intervention

would get the claimant considerably better than his current

condition (Joint Exhibit No. 1 at p. 17).  The doctor concluded

that the claimant would be allowed to return to full duty but noted

a permanent caution about overuse of the arm (Joint Exhibit No. 1

at p. 19, 21). Dr. Jones also concluded that the 4% rating was in

his words “pretty close.” (Joint Exhibit No. 1 at p. 22). Dr. Jones

testified that within a reasonable degree of medical certainty the

surgery that he was recommending was reasonable and necessary

surgery to adequately treat the effects of the claimant’s injury

from May of 2009, and that the injury in May of 2009 was the major

cause of the need for treatment (Joint Exhibit No. 1 at p. 24). 
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 DISCUSSION

The first issue to be addressed is the claimant’s entitlement

to additional medical treatment recommended and provided by Dr.

Jones. The compensability of the injury sustained in May of 2009

has been stipulated to and accepted. There is no dispute over

medical services provided by Dr. Jones before November 1, 2010

(Commission’s Exhibit No. 1 at p. 1). It is the recommendation for

medical treatment on November 1, 2010 that is at issue in this

case. Dr. Jones has recommended additional surgery in the form of

arthroscopy to address the acromial hook and an additional

reconstruction by another technique [other than the technique used

by Dr. Heim].

Ark. Code Ann. §11-9-102(4)(f)(i) states:

“When an employee is determined to have a
compensable injury the employee is entitled to
medical and temporary disability as provided
by this chapter.”

 It is factually settled that the claimant in this case has a

compensable injury that occurred in May of 2009 while in the

employment of the respondent. Once it is settled that the claimant

has a compensable injury the question of medical services must be

determined by looking at the facts in question and determining if

the medical services are reasonably necessary for the treatment of

the claimant’s injury. 

Ark. Code Ann. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services, and medicine, crutches,
ambulatory devices, artificial limbs,
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eyeglasses, contact lenses, hearing aides, and
hearing apparatus as may be reasonably
necessary in connection with the injury
received by the employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W. 2d 750

(1984). The Arkansas Court of Appeals has addressed the issue of

whether medical care was reasonably necessary for treatment of a

compensable injury and prior decisions.

In Georgia Pacific Corp v. Dickens, 58 Ark. App.266, 950 S.W.

2d 463 (1997) the respondents denied payment for medical treatment

in the form of office visits from 1993 to 1995, Id  at 464. The

Court affirmed the Commission’s finding that the claimant’s follow

up care was reasonably necessary for treatment of her compensable

injury.  In Georgia Pacific, the records submitted describe the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medications. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control, and finding that the office

visits of medical treatment in 1993 through 1995 were reasonably

necessary. Id p. 466. The claimant in that case, also testified at

length about the ongoing problems with her elbow and stated that

she continued to take medication and use TENS unit for pain. Id at

p. 466. In the instant case, the claimant and his wife testified to

his ongoing problems related to the May 2009 injury and subsequent
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surgery. While Dr. Heim had treated and released the claimant, the

claimant continued to experience problems with his right shoulder

and sought the opinion of Dr. Jones. Dr. Heim’s only response to

the claimant’s continued issues was a notation that it could take

up to two years to recover (Respondent’s Exhibit No. 1 at p. 31).

Dr. Jones, in his report of November 1, 2010, noted that the

claimant’s AC joint was unstable and would be best corrected with

an allograft based coracoclavicular ligament reconstruction.  He

added that the hooked acromion, while a physical feature that the

claimant had been dealing with for years was brought to the

forefront by the injury and subsequent shoulder hypermobility

(Claimant’s Exhibit No. 1 at p. 1). Dr. Jones recommended a twofold

intervention, arthroscopy to address the acromial hook and secondly

a reconstruction by a different technique other than the one used

by Dr.Heim.  He also stated that he thought his recommended surgery

would get the claimant considerably better that he is currently

(Joint Exhibit No. 1 at p. 17).

In GE Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W. 2d 667 (1998), the Arkansas Court of Appeals

held that a physician’s note constituted essential evidence that

continued treatment of an employee for a work related injury was

reasonable and necessary.

 In this case, not only do we have Dr. Jones notations but we

have sworn testimony from April of 2011 in which Dr. Jones states

that the surgery was not successful and his recommendation of

surgical intervention was reasonable and necessary to adequately
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resolve the medical issues created by the May 2009 injury and

subsequent surgery.  Dr. Jones also testified that the injury was

the major cause of the claimant’s need for treatment and the major

cause for the recommended surgery.  Major cause is defined by Ark.

Code Ann. §11-9-102(14)(a) as more than 50% of the cause. Here it

is clear not only from the claimant’s testimony but from Dr. Jones’

evaluation and testimony that the injury is more than 50% of the

need for the treatment and the recommended surgery.

The Commission must also briefly address the issue of the pre-

existing hook acromion.  Dr.  Jones suggests that the condition was

asymptomatic but was made symptomatic by the admittedly compensable

injury of May 2009. Recently the Arkansas Court of Appeals has

addressed this issue in Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571.  In that case as here, the claimant had a pre-

existing condition prior to his accident. The Court found that

employers take employees where they find them and employment

circumstances that aggravate pre-existing conditions are

compensable. Citing Heritage Baptist Temple v. Robinson, 82 Ark.

App. 460, 120 S.W. 3d 150 (2003). The Court also found that a pre-

existing asymptomatic condition that becomes symptomatic because of

an injury is compensable. Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571. There must however be substantial evidence to

support such a finding and that substantial evidence must be in the

form of objective medical findings. Here it is clear that the

claimant’s pre-existing condition became symptomatic because of the

May 2009 admittedly compensable injury.  This is supported not only
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by the testimony of Dr. Jones but his objective medical findings

and the testimony of the claimant. The report submitted at the

request of the respondent by Dr. Peeples is not credible. 

 The claimant in this case has provided sufficient evidence in

the form of testimony, physician’s notes, and recommendations to

prove that his request for additional medical services is

reasonably and necessarily related to the treatment of his

compensable injury sustained in May of 2009. Not only has the

claimant testified that he had continued pain and irritation with

his shoulder but Dr. Jones contends that his recommended surgical

intervention is a reasonable and necessary recommendation for the

claimant’s treatment. In addition the record is clear, that Dr.

Jones believes the September 2009 surgery was unsuccessful.  He

also believes that with his  recommended surgical intervention the

claimant will be improved over his current condition.  It is also

clear from the testimony of Dr. Jones and the claimant’s testimony

that the May 2009 injury is the major cause of the claimant’s need

for treatment and the major cause of the recommendation for a

second surgery.  There is nothing to suggest a new injury has

caused the claimant’s need for additional treatment. 

 The second issue to be addressed is the issue of the

permanent physical impairment rating by Dr. Heim.  In July of 2010,

Dr. Heim released the claimant and assessed a permanent physical

impairment rating of 4% to the body as a whole. The claimant

contends that the AMA guidelines assess a different impairment

rating than Dr. Heim assessed. Physical impairment refers to a
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determination of anatomical disability as opposed to a loss of wage

earning capacity. In this case, Dr. Jones testified at the April

2011 deposition, that he feels Dr. Heim’s assessment of a 4%

permanent physical impairment to the body as a whole is “pretty

close.” I have taken Dr. Jones’ testimony, Dr. Heim’s assessment,

and the claimant’s testimony relating his work activities pre and

post surgery into consideration in determining the amount of

permanent physical impairment. In addition I have reviewed the 4%

permanent physical impairment rating assessed by Dr. Heim by using

the American Medical Association’s Guides to the Evaluation of

Permanent Impairment (Fourth Edition), Chapter 3, Page 20, Table 3

and have determined that the claimant is entitled to a 6% permanent

physical impairment to the body as a whole.  Therefore, I find that

the claimant in this case, based upon the facts, testimony, and

review of the appropriate medical text should be entitled to a

permanent physical impairment rating of 6% to the body as a whole

as it relates to his condition from the May 2009 injury and the

subsequent surgery.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven through sufficient

evidence and by a preponderance of the

evidence that he is entitled to additional

medical treatment as recommended by Dr. Jones.

The claimant is also entitled to all indemnity

benefits related to Dr. Jones’ recommended

surgery.
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 2. I find that the claimant is entitled to a

permanent physical impairment rating in the

amount of 6%.

3.  I find that the claimant’s attorney is

entitled to attorney’s fees based on the above

findings.

ORDER

The respondents shall pay for any and all additional medical

services for the claimant related to the compensable injury of May

of 2009, including the surgical procedure by Dr. Jones and any

related indemnity benefits.

The respondents shall pay to the claimant permanent partial

disability benefits in the amount of 6% as it relates to the May

2009 injury and September 2009 surgery.

The respondents shall pay to the claimant’s attorney an

appropriate attorney’s fee based on the above findings.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear at the maximum legal rate of interest

until paid.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


