
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F910229

MARILYN ESAU, EMPLOYEE CLAIMANT

ARKANSAS STATE HOSPITAL, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 7, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

The claimant, Ms. Marilyn Esau, appeared pro se.

The respondents were represented by Honorable Richard S. Smith, Attorney

at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 10, 2011, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on January 11, 2011, and a Prehearing Order was filed on January 12,

2011.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the March 10, 2011, full hearing, the parties stipulated to the

following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including November 6, 2009.

3) Claimant’s average weekly wage was $469.35 per week which

would entitle the claimant to a temporary total disability rate of

$313.00 per week and a permanent partial disability rate of

$235.00 per week.

4) The parties agreed the respondents have controverted this claim

in its entirety.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury by

specific incident on November 6, 2009.

2) If compensability is overcome, whether the claimant is entitled to

all associated medical treatment and temporary total disability

benefits from November 6, 2009, through December 6, 2009.

The claimant contended she sustained a compensable back injury by

specific incident on November 6, 2009.  The claimant contended as a result

of her compensable back injury she is entitled to all associated medical

benefits, future medical benefits, and TTD from November 6, 2009, through

December 6, 2009. The respondents contended at the full hearing that the

medical evidence submitted does not contain evidence of an injury supported

by objective clinical findings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,
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documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. §  11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she suffered a compensable back injury by specific incident

on November 6, 2009.

4) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record herein related

to the claimant’s back has been reasonable, necessary, and

related to her compensable back injury.  Therefore, respondents

are responsible for all treatment to the claimant’s back contained

in the record herein pursuant to Commission Rule 30.

5) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to any temporary total disability

benefits.

DISCUSSION

The claimant testified that while performing her employment duties for

the respondent employer on November 6, 2009, she sustained an injury to her

back.  The claimant testified as follows regarding the November 6, 2009,

incident which caused her alleged compensable back injury:

MS. ESAU: On November the 6th of 2009, I was at the work

station, nurse’s work station, and getting a vital sign from a patient.
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And I couldn’t hearing the thump of the blood pressure cuff, so I stood

up because I couldn’t hear.  So when I stood up I got it, got ready to

record it, to sit back down, and that’s when I fell in a sitting position and

the chair was gone.

(T. p. 11, lines 12-19)

The claimant testified that following the November 6, 2009, falling

incident she reported the injury and was sent to Concentra for medical

treatment.  The medical reports from Concentra dated November 6, 2009,

found at Respondents’ Exhibit 1, pages 1-3, show that the claimant was

treated by Dr. Scott Carle, who diagnosed the claimant with “contusion of

back.”  (RX1, p. 2)  The medical records from November 6, 2009, show that

the claimant was assessed with back contusion and back strain.  (RX1, p. 2)

The medical records show the claimant again treated with Dr. Scott Carle on

November 9, 2009, and was again diagnosed with “contusion of back.”  (RX1,

p. 7)  At that time, the claimant was also released to return to work on

November 9, 2009, with the restriction of not lifting more than 20 pounds.

(RX1, p. 9)  

The medical records show that the claimant returned to treat with Dr.

Carle on November 12, 2009, with continued complaints of back pain.  (RX1,

p. 10)  At that time, Dr. Carle reported “Patient has had a course of physical

therapy and is both subjectively and objectively, through direct observation,

improving.”  On the November 12, 2009, report, Dr. Carle again diagnosed the
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claimant again with “contusion of back.”  (RX1, p. 10)  Also on November 12,

2009, Dr. Carle released the claimant with no restrictions to return to work.

(RX1, p. 13)  Dr. Carle again treated the claimant on November 20, 2009, and

in the report from that diagnosed the claimant with “contusion of back.”  (RX1,

p. 14)  On November 20, 2009, Dr. Carle classified the claimant’s activity

status as “Modified activity Sedentary work class restrictions include exerting

up to 10 pounds of force occasionally and or a negligible amount of force

frequently or constantly to lift, carry, push, pull, or otherwise move objects,

including the human body.”  (RX1, p. 15) 

On November 30, 2009, the claimant underwent an MRI of the lumbar

spine which concluded with the following impression:  Very mild degenerative

disc disease at L3-L4, L4-L5, and L5-S1 with mild to moderate facet

degenerative changes but no canal stenosis or neural foraminal narrowing.”

(RX1, p. 19)  On December 2, 2009, Dr. Carle gave the following temporary

restrictions on the claimant “No lifting more than 30 pounds.”  (RX1, p. 23)  On

May 25, 2010, Dr. Carle again assessed the claimant and recommended a

TENS trial.  (RX1, p. 29) 

The claimant testified that ultimately she was denied any further

treatment from Dr. Carle and then went to see a Dr. Bernard Crowell through

her Health Advantage insurance.  The claimant testified that Dr. Crowell

recommended physical therapy which she did for four weeks; however, the
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claimant testified that after the four weeks of physical therapy she still had

back pain.  W ith continued complaints of pain, the claimant was seen by Dr.

Richard Jordan who recommended a TENS machine.  The claimant testified

that a TENS Unit was placed; however, it did not work on the lower part of her

back and she was then recommended to undergo pain management.  The

claimant testified that before she could undergo the pain management, she

had another unrelated compensable event which caused her to miss work.

The claimant testified that she was stil l having problems with her low back and

needs additional medical treatment.  Claimant contends she sustained a

compensable back injury on November 6, 2009, and is entitled to all related

medical treatment and temporary total disability benefits.  The respondents

contend that the medical evidence submitted does not contain evidence of an

injury supported by objective clinical findings.

ADJUDICATION

The claimant contends she suffered a compensable injury to her back

on November 6, 2009.  Claimant’s claim is for an injury caused by a specific

incident identifiable by time and place of occurrence.  The Commission has

stated in Henry W eaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the

following must be shown in order to establish the compensability of an injury
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occurring after July 1, 1993:

(1) proof by a preponderance of the evidence of an injury

arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the injury;

and,

(4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by time and

place of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable

back injury while working for the respondents on November 6, 2009.  It must

be noted that respondents’ sole argument was that the claimant failed to offer

objective and measurable physical findings establishing an injury.  Under

Arkansas Workers’ Compensation Commission Law, a compensable injury

must be established by medical evidence supported by objective findings.

Ark. Code Ann. § 11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i).  In the case at hand, the respondents own documentary

evidence is replete with Dr. Carle’s diagnosis of “contusion of back.”  (See
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RX1, pp. 1, 2, 3, 6, 7, 8, 10, 11, 12, 14, 15, 16, 20, 21, 24, 25, and 26)

Undoubtedly, a contusion is an objective medical finding establishing the

claimant’s back injury.  The respondents’ argument that claimant did not have

objective medical findings establishing the back injury is without merit.  I find

that the claimant has proven all the elements of compensability as outlined

above by a preponderance of the evidence.  Therefore, I find that the claimant

has proven by a preponderance of the evidence that she sustained a

compensable specific incident back injury while performing her employment

services on November 6, 2009.  

An employer is required to prove an injured employee with medical

treatment as may be reasonably necessary in connection with the injury

received.  Ark. Code Ann. § 11-9-508(a).  The claimant has the burden of

proving by a preponderance of the evidence that she is entitled to additional

medical treatment.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  What constitutes reasonably necessary  medical

treatment is a question of fact for the Commission.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  After reviewing

the evidence in this case impartially, without giving the benefit of the doubt to

either party, I find that the claimant has met her burden of proving by a

preponderance of the evidence that the medical treatment to her back

contained in the record herein has been reasonable, necessary, and related
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to her compensable back injury.  Therefore, respondents are responsible for

all medical treatment contained in the record herein related to the claimant’s

back pursuant to Commission Rule 99.30 forthwith.  This includes, but is not

limited to, the claimant’s lumbar MRI, TENS Unit, and pain management.  

The claimant contends entitlement to temporary total disability benefits

beginning November 6, 2009, through December 6, 2009.  In order to be

entitled to temporary total disability benefits, claimant has the burden of

proving by a preponderance of the evidence that she remains within her

healing period and that she suffers a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  In the case at hand, the claimant has failed to prove by a

preponderance of the evidence that she suffered a total incapacity to earn

wages during the period of requested temporary total disability benefits.  At

no time during the course of her treatment with Dr. Carle did Dr. Carle

recommend the claimant be totally restricted from working.  In fact, Dr. Carle

in his November 9, 2009, report returned the claimant to work with no lifting

of more than 20 pounds.  (See RX1, p. 9)  Again, in Dr. Carle’s December 2,

2009, report he returned the claimant to work with lifting of no more than 30

pounds.  (RX1, p. 23)  It appears from the review of the medical records that

the claimant did sustain a back sprain with the objective finding of contusion;

however, the claimant’s back contusion and back sprain were minor injuries
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that did not cause the claimant to suffer a total incapacity to earn wages.  I

find that the claimant has failed to prove by a preponderance of the evidence

that she suffered a total incapacity to earn wages and therefore find that the

claimant has failed to prove by a preponderance of the evidence that she is

entitled to any temporary total disability benefits.

AWARD

The claimant has proven by a preponderance of the evidence that she

sustained a compensable back injury by specific incident on November 6,

2009.  The claimant has met her burden of proving by a preponderance of the

evidence that the medical treatment to her back contained in the record herein

was reasonable, necessary, and related to her November 6, 2009,

compensable back injury.  Respondents are directed to pay for all medical

treatment related to the claimant’s back contained in the record herein

pursuant to Commission Rule 99.30 forthwith.

All sums herein accrued are payable in a lump sum without discount

and this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT
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Administrative Law Judge

SDD/pjb


