
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Hearing before Administrative Law Judge Elizabeth W. Hogan on November 19,
2010, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Steven R. McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael R. Mayton, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 25, 2010, at which time the claimant was earning sufficient wages to

entitle him to a compensation rate of $343.00 / $257.00 in the event this claim is

found to be compensable.  The claimant’s group carrier, General Insurance Health,

and the Veterans Administration (VA) have paid some medical expenses.  
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The claimant contends he injured his back, hips, and pelvis on February 25,

2010.  He seeks payment of medical expenses, temporary total disability benefits

from February 26, 2010, to a date yet to be determined, and attorney’s fees.

The respondents contend there are no objective medical findings to

substantiate a compensable injury.  The prescription medication for muscle spasm

is insufficient to establish compensability.  The claimant’s need for treatment, if any,

is based on a pre-existing degenerative condition.  Alternatively, in the event of an

award, the respondents contend the healing period ended March 22, 2010, and

they seek an offset against payments made by third parties.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaires and exhibits contained in the

transcript.

The following witnesses testified at the hearing: the claimant, who was using

a cane; co-worker Rhea Edmiston; and store manager Sherita Salter.

The claimant, age 55 (D.O.B. April 5, 1955), has a degree in radio and

television broadcasting.  He is a veteran.  His employment history includes

pastoring churches, jobs at Alexander Youth Services, Wal-mart, and Dollar

General.  He began working for the respondent-employer in 2008 as a co-manager

in charge of overnight receiving of merchandise,  (Tr. p. 8-11, 27-28).  His health

history includes slewfootedness and  March and December, 2009, motor vehicle

accidents, (Tr. p. 16-18, 24-25)

On Thursday, February 25, 2010, the claimant injured his back and hip lifting

a pallet jack while moving freight, (Tr. p. 12-14).  The claimant experiences pain

and stiffness, an inability to lift heavy objects, difficulty with prolonged standing or

sitting, and sleep disturbance, (Tr. p. 16-18).
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The  claimant testified the respondent-employer had not offered him any

light-duty and terminated his employment, (Tr. p. 14-15, 18).  The claimant has

worked for a radio station during the football season earning $600.00 – $800.00,

(Tr. p. 16-22).  He has turned down some jobs making commercials for the station

because he is caring for his wife who is seriously ill.  The claimant applied for

unemployment benefits in March, 2010, but was turned down.  Mr. Mayton indicated

benefits were denied because the claimant was terminated for cause, (testing

positive for Darvocet after the accident when he had no prescription for the drug)

but the claimant testified he was denied benefits because he was unable to work,

(Tr. p. 14-15, 22-24).  The claimant admitted he did fill out paperwork indicating he

was able to work (as long as strenuous physical activity was not required) and he

did take his wife’s Darvocet pills by mistake.  Documentary evidence shows the

Department of Workforce Services (DWS) disqualified the claimant based on

misconduct.

Rhea Edmiston testified the claimant limped prior to February 25 and the

limp was more pronounced when they were walking from the parking lot on their

way to work on February 25.  The claimant explained that he was stiff from sitting

in the car, (Tr. p. 43-45).

Sherita Salter testified she was aware of the claimant’s motor vehicle

accidents in March and December, 2009, involving injuries to his foot and leg.  In

January, 2010, the claimant saw a doctor for back and leg pain.  He frequently

complained of pain when unloading trucks and he limped prior to the incident at

work on February 25, 2010, (Tr. p. 35-36, 42).  The claimant had requested to take

the day off on February 25, 2010, but Ms. Salter refused permission because the

freight truck was expected that day and he was scheduled to work, (Tr. p. 36-37).

Ms. Salter saw the claimant the week before the hearing and he was not using a
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cane but he explained that he didn’t need assistance for walking short distances,

(Tr. p. 37-38, 45-46).

MEDICAL EVIDENCE

The claimant was taken by ambulance to the emergency room (ER) on

February 25, 2010, complaining of pelvic/scrotum pain after lifting a pallet jack at

work.  He denied any back pain.  A CT scan revealed a normal pelvis,

spondylolisthesis at L5-S1 and a hernia mesh in the right inguinal and suprapubic

area.  

A follow-up report on March 1, 2010, mentions back and bilateral leg pain.

Dr. Alexander prescribed medication for muscle spasm and excused him from work

from March 1 to March 8.  The report notes back “pain tenderness to palpation

vertebral tenderness” at L4-L5.  On March 8, 2010, Dr. Alexander prescribed

physical therapy for a lumbar strain and extended the claimant’s leave from work

until March 15, 2010.

An MRI scan conducted March 25, 2010, showed bilateral spondylolysis at

L5 with grade 1 spondylolisthesis at L5-S1.  Mild degenerative changes were noted

at L4-5 and L5-S1.  There is no evidence of an acute disc herniation or stenosis.

An MRI scan of the right hip taken June 2, 2010, showed a “questionable

anterolateral right acetabular labral tear,” and osteoarthritic spurring.  The

radiologist recommended confirmation with an arthrogram.

An August 30, 2010, report notes muscle twitching in the claimant’s legs with

a diagnosis of spondylolisthesis with lumbar radiculopathy.  The doctor does not

explain the importance of twitching in the claimant’s legs, but I note this finding

does not change the diagnosis.  The report also indicates the claimant was

financially unable to follow-up on a referral to Dr. Saer and has not had any

“definitive” treatment at the VA.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim based on a lack of objective medical

findings.  They argue that a prescription for muscle spasm is insufficient medical

evidence to establish compensability.  They also argue that the claimant’s present

symptoms are the result of a pre-existing condition.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable by time
and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive motion,
which is the major cause of the disability or need for
medical treatment.

The evidence of record proves the claimant complained of groin pain on

February 25, 2010, and denied any back pain.  He specifically stated he felt a pop

in the pubic/scrotum area.  A CT scan of the pelvis was unremarkable except for a

prior hernia surgery.

It was only after the claimant complained of back pain on March 1, 2010, that

the doctor prescribed medication for muscle spasm based on a finding of “pain,

tenderness to palpation, vertebral tenderness” at L4-5.  Diagnostic testing of the

lumbar spine showed no evidence of a traumatic injury.  The claimant suffers from

pre-existing degenerative changes and bilateral spondylolysis with radiculopathy.
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Diagnostic testing of the hip shows pre-existing degenerative changes but the

suspected labral tear has not been confirmed.

The Court has held that a physician’s use of the term, “tenderness,” is

insufficient evidence of objective medical findings, Kimbrell v. Arkansas Department

of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).  However, the Court has also

held that if the doctor explains that the medication was prescribed for spasm, as it

was in the case at bar, then the claimant has demonstrated objective medical

evidence of an injury.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167 (2000).

It is  the  claimant’s  burden  to  prove  a causal connection between the

work-related accident and the disabling injury.  Lybrand v. Arkansas Oak Flooring

Company, 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  And while the medical

evidence (a prescription for muscle spasm) demonstrates objective findings, I find

the evidence fails to demonstrate a causal connection between the lumbar strain

and the lifting incident at work.

According to the medical records, the claimant initially denied any back pain.

He specifically heard a “pop” in the groin area.  However, diagnostic testing of the

pelvis was unremarkable except for a previous hernia repair.  The claimant’s

symptoms then changed to the back and right hip.  Diagnostic testing confirmed

pre-existing degeneration.

After considering the claimant’s medical records, prior motor vehicle accident

injuries and existing limp, I find the claimant has failed to prove a compensable

injury by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on February 25, 2010, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $343.00/$257.00 in the event this claim is found to be
compensable.  The claimant’s group carrier, General
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Insurance Health, and the Veterans Administration have paid
some medical expenses.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


