
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F801912

ALAN J. EFIRD, EMPLOYEE CLAIMANT

WHELAN SECURITY, INC., EMPLOYER RESPONDENT NO. 1

AMERICAN HOME ASSURANCE CO. 

C/O CHARTIS CLAIMS, INC.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 18, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Honorable Philip M. W ilson, Attorney at Law,

Little Rock, Arkansas.

Respondents No. 1 were represented by Honorable Jarrod S. Parrish,

Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 24, 2011, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on May 31, 2011, and a Prehearing Order was entered on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  
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The parties stipulated to the following at the August 24, 2011, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including January 7, 2008.

3) The claimant sustained a compensable neck injury on January 7,

2008.

4) Claimant’s compensation rate for temporary total disability and

permanent partial disability is $128.00 per week.

5) All issues related to the claimant’s back are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant reached maximum medical improvement

on September 9, 2009,  or September 9, 2010.

2) Whether the claimant is entitled to temporary total disability

benefits from September 9, 2009, through September 9, 2010.

3) Permanent partial disability.

4) Whether the claimant is permanently and totally disabled or

entitled to wage loss disability benefits.

5) Additional medical treatment.

6) Attorney’s fees.

At the full hearing, claimant contended entitlement to additional

temporary total disability benefits from September 9, 2009, through

September 9, 2010, at which time the claimant was permanently and totally
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disabled or entitled to wage loss.  Claimant contends entitlement to an

impairment rating between 40 and 60 percent given by Drs. Jordan and

Rosenzweig.  Claimant is entitled to wage loss up to and including permanent

total disability.  The claimant contended that the benefits have been

discontinued and for all benefits an attorney’s fee is owed.  Claimant contends

that in this case and according to previous case law respondents have

recontroverted the case and the claimant is owed an attorney’s fee on all

benefits paid or previously paid.  Claimant now suffers abdominal problems

which are related to the claimant’s compensable injury and therefore entitled

to additional medical.  

Respondents No. 1 contended at the prehearing that all appropriate

benefits have been paid in this matter.  That additional temporary total

disability benefits are not appropriate due to the fact that Dr. Richard Jordan,

the treating physician chosen by the claimant, placed him at maximum

medical improvement on September 9, 2009.  The claimant is not entitled to

any permanency benefits as his work-related fall is not the major cause of any

degree of any permanency he may have suffered.  The claimant was

previously declared disabled from meaningful employment by the Social

Security Administration, and he was receiving SSDI benefits at the time of his

fall at Whelan.  Additionally, Respondents No. 1 contend that per Dr.

Rosenzweig, the claimant’s symptoms and problems can be attributed to a



ALAN J. EFIRD - F801912 -4-

congenital condition called Charcot-Marie-Tooth Syndrome and not a work-

related injury.  Respondents No. 1 contend the rating assigned by Dr. Jordan

is inconsistent with the Guides to the Evaluation of Permanent Impairment.

Respondents No. 1 contend Dr. Jordan diagnosed the claimant with

preexisting canal narrowing and osteophytes, and his work-related fall was

said to have aggravated that preexisting condition due to a cord contusion.

Respondent No. 1 further contended that the rating assigned by Dr. Jordan is

not based on the AMA Guides, 4th Edition, and is not based on permanent,

objectively measurable findings.  Also Respondent No. 1 contended that the

additional medical is not reasonably necessary or related to the claimant’s

compensable injury.

Respondent No. 2 contended at the prehearing conference that if the

claimant is found to be permanently and totally disabled that the Trust Fund

stands ready to commence weekly benefits in compliance with Ark. Code Ann.

§ 11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.  Respondent No. 2 also contended that the Death and

Permanent Total Disability Trust Fund defers to the outcome of litigation.

DISCUSSION

The claimant, age 60, began working for the respondent employer as

a security guard in September 2007.  (T. p. 29, lines 5-6)  The claimant
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testified that prior to going to work for the respondent employer, he was

already drawing Social Security disability.  On January 7, 2008, while working

for the respondent employer, the claimant tripped and fell backwards causing

him to sustain a stipulated compensable neck injury.

Following the claimant’s stipulated compensable neck injury on

January 7, 2008, the claimant testified that he immediately went to the Baptist

Health Medical Center emergency room and then treated with his family

doctor, Dr. Brashears.  The claimant testified that the insurance company next

sent him to Dr. Atta but then received a change of physician to Dr. Jordan.

The medical records from Baptist Health Medical Center show that the

claimant received a CT of the lumbar and thoracic spine which revealed no

acute findings.  (See Cl. Ex. 3, pp. 3-4)

The claimant testified that he continued to have pain associated with his

January 7, 2008, fall and the medical report from Dr. Atta dated January 23,

2008, found at Claimant’s Exhibit 3, page 10, also shows the claimant was

reporting to Dr. Atta that he was continuing to have problems.  In Dr. Atta’s

January 23, 2008, report he states, “The patient returns for further evaluation.

He states that he is not doing any better at all and currently still has persisting

weakness in his right arm and pain in his right shoulder.  He also states that

he is experiencing numbness or tingling in both thighs.”  W ith the continued

complaints of pain, Dr. Atta on January 23, 2008, referred the claimant for an
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MRI of his thoracolumbar as well as his right shoulder.  With continued

problems, the claimant returned to Dr. Atta on February 4, 2008.  In Dr. Atta’s

February 4, 2008, report he reviewed the MRI of the claimant’s right shoulder

and thoracolumbar spine but found no acute change.  At that point, Dr. Atta

opined, “I have informed him that there are no objective findings to correlate

with his current symptoms.  Based on the lack of objective findings I am

returning him back to his regular work activities without limitations.”  (Cl. Ex.

3, p. 16)  After being released by Dr. Atta, the claimant obtained a change of

physician to Dr. Jordan who ordered an MRI of the claimant’s cervical spine

which found “multilevel cord impingement.”  (Cl. Ex. 3, p. 19)  Upon finding the

root of the claimant’s cervical problems, Dr. Jordan then recommended and

performed a decompressive cervical laminectomy of C3-C6.  Dr. Jordan

performed the cervical laminectomy on September 9, 2008.  (Cl. Ex. 3, p. 22)

The medical records from Dr. Jordan show that on September 19, 2008,

the claimant postoperatively reported “he states he is very pleased with the

results of the surgery and his preoperative complaints are much improved.”

(Cl. Ex. 3, p. 27)  On October 24, 2008, Dr. Jordan recommended continuing

physical therapy three times a week for four weeks.  The medical records also

show that claimant continued to treat with his family physician, Dr. Larry

Brashears.  In Dr. Brashears’ April 17, 2009, report he states that the surgery

performed by Dr. Jordan on the claimant’s neck in September of 2008 “helped
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him a great deal.”  (Cl. Ex. 3, p. 31)  The medical records also show that the

claimant underwent an independent medical evaluation from Dr. Earl Peeples

on July 24, 2009, and an independent medical evaluation from Dr. Kenneth

Rosenzweig on March 30, 2010.  (Cl. Ex. 3, pp. 36-57)  In Dr. Rosenzweig’s

independent medical evaluation dated March 30, 2010, he thoroughly outlines

the claimant’s medical history and notes Dr. Jordan’s finding of maximum

medical improvement on September 9, 2009, with regard to the claimant’s

cervical surgery.  However, Dr. Rosenzweig opined the claimant should not

be declared at maximum medical improvement until two years postoperative

which would put the claimant’s maximum medical improvement date for his

stipulated compensable cervical surgery at September 9, 2010.  Dr.

Rosenzweig also acknowledged Dr. Jordan had found the claimant to have a

60% whole body impairment due to his stipulated cervical compensable injury

but Dr. Rosenzweig opined a 40% impairment to the whole person was more

accurate.

The medical records also show that the claimant suffered abdominal

problems in approximately August of 2010 which Dr. Brashears in his

August 10, 2010, report stated, “Abdominal distention, cause undetermined,

with weakness and abdominal pain.”  (Cl. Ex. 3, p. 62)  On August 11, 2010,

Dr. Brashears in his report stated, “During the workup it was discovered he

has gallstones.”  (Cl. Ex. 3, p. 66)  Finally, on March 2, 2011, Dr. Brashears
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stated in his report with regard to the claimant’s abdominal problems, “He has

also developed a neurogenic colon secondary to the spinal cord injury

resulting in extreme constipation requiring hospitalization at times for repeated

enemas to get his bowels moving.  He has seen Dr. Budhraja in Little Rock,

a gastroenterologist, who agrees with the condition of neurogenic colon due

to spinal cord injury.”  (Cl. Ex. 3, p. 71)  W ith regard to the claimant’s

neurogenic colon, Dr. Scott Marotti stated in his May 24, 2011, report, “He

sustained a back injury approximately three years ago and since that time has

had tremendous problems with constipation.  He does not take chronic pain

medication and has been on numerous medications to aid him having bowel

movements.  He has a tremendously redundant colon on endoscopy, highly

suspicious for this.  He underwent a subtotal colectomy for this and the

findings at the time of the surgery and on pathology were fairly consistent with

this.  He has improved tremendously since surgery and is now doing very

well.”  (Cl. Ex. 3, p. 75)

As a result of the claimant’s stipulated compensable injury he contends

entitlement to temporary total disability benefits from September 9, 2009,

through September 10, 2010, and whole body impairment rating of between

40 to 60 percent, permanent and total disability or wage loss, additional

medical treatment, and attorney’s fees.  Respondents No. 1 contend that the

claimant has been paid all the benefits to which he is entitled.
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ADJUDICATION

The first issue to be addressed is whether the claimant reached

maximum medical improvement for his stipulated compensable cervical injury

on September 9, 2009, or September 9, 2010.  My review of the medical

records show that the issue of whether the claimant reached maximum

medical improvement for his stipulated compensable cervical injury on

September 9, 2009, or September 9, 2010, primarily arose due to Dr.

Rosenzweig’s independent medical evaluation found in Claimant’s Exhibit 3.

In part of Dr. Rosenzweig’s report he acknowledges Dr. Jordan’s finding of

maximum medical improvement to be September 9, 2009.  (Cl. Ex. 3, p. 48)

However, Dr. Rosenzweig in the same March 30, 2010, independent medical

evaluation, recommends the claimant not be declared at maximum medical

improvement until two years postoperative, which would put the claimant at

maximum medical improvement on September 9, 2010.  (Cl. Ex. 3, p. 54)  

The determination of when the healing period has ended is a question

of fact for the Commission.  Poulan Weedeater v. Marshall, 79 Ark. App. 129,

84 S.W .3d 878 (2002).  It must be noted that both parties requested a

determination of whether the claimant reached maximum medical

improvement on either September 9, 2009, or September 9, 2010.  The

evidence now before the Commission shows that Dr. Rosenzweig merely met
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with the claimant one time for an independent medical evaluation while Dr.

Jordan treated the claimant on multiple occasions and was the doctor who

actually performed the claimant’s cervical surgery.  The parties have asked

that the specific issue to be addressed is whether the claimant reached

maximum medical improvement with regard to his stipulated compensable

injury on either September 9, 2009, or September 9, 2010.  When evaluating

all the facts in this case, I make a determination that Dr. Jordan’s finding of

maximum medical improvement should be given more weight.  Even though

I find that the claimant’s healing period for his stipulated compensable cervical

injury ended per Dr. Jordan on September 9, 2009, it must be noted the

claimant may have entered another healing period after his colectomy surgery

on April 21, 2011, which was due to “neurogenic colon.”  Dr. Scott Marotti

stated that after the claimant’s colectomy he was doing “very well” as of May

24, 2011.  (Cl. Ex. 3, p. 75)  However, the parties have not asked that the

issue of whether the claimant re-entered a new healing period following either

Dr. Rosenzweig’s or Dr. Jordan’s finding of maximum medical improvement

be addressed.

The claimant has also requested temporary total disability benefits from

September 9, 2009, through September 9, 2010.  As stated above, this period

of temporary total disability primarily arose due to Dr. Rosenzweig’s opinion

that the claimant’s maximum medical improvement date was September 9,
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2010, rather than Dr. Jordan’s maximum medical improvement date of

September 9, 2009.  Temporary total disability is that period within the healing

period in which the employee suffers a total incapacity to earn wages.  Ark.

State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).

“Healing period” means that period for healing of an injury resulting from an

accident.  Ark. Code Ann. § 11-9-102(12).  As stated above, I have found that

the claimant reached maximum medical improvement and the end of his

healing period for his stipulated compensable injury on September 9, 2009,

per the claimant’s primary treating physician for his cervical condition, Dr.

Jordan.  Since I have agreed with Dr. Jordan that the claimant reached

maximum medical improvement on September 9, 2009, the claimant has

failed to prove by a preponderance of the evidence that he remained within his

healing period for the requested period of temporary total disability between

September 9, 2009, through September 9, 2010.  Therefore, the claimant has

failed to prove by a preponderance of the evidence that he is entitled to

temporary total disability benefits from September 9, 2009, through

September 9, 2010, with respect to his stipulated compensable cervical injury.

The next issue to be determined is whether the claimant is entitled to

permanent partial disability benefits in the form of an anatomical rating of

between 40 to 60 percent.  “Permanent impairment” has been defined as any

permanent functional or anatomical loss remaining after the healing period
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has ended.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411

(1994).  The Commission has adopted the Guides to the Evaluation of

Permanent Impairment, 4 th Edition, 1993, published by the American Medical

Association for the Assessment of Anatomical Impairment.  The Commission

is authorized to decide which portions of the medical evidence to credit and

to translate this medical evidence into a finding of permanent impairment

using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d

811 (2003).  The Commission may assess its own impairment rather than rely

solely on its determination of the validity of ratings assigned by a physician.

Once again, the issue of whether the claimant is entitled to an

anatomical impairment rating to the whole body between 40 to 60 percent

seemed to arise out of Dr. Rosenzweig’s March 30, 2010, independent

medical evaluation.  In Dr. Rosenzweig’s IME report he states that Dr. Jordan

offered a 60% impairment to the whole body as a result of a “spastic gait,

bowel disturbance, and weakness of all four extremities.”  (Cl. Ex. 3, p. 48)

However, again Dr. Rosenzweig disagreed with Dr. Jordan and stated that

“one might considering [sic] a 40% impairment to the whole person based on

the information derived from Table 73 on Page 110. DRE VI (6).”  (Cl. Ex. 3,

p. 54)  It is undisputed that the claimant sustained a compensable cervical

injury and underwent multiple level decompression of his cervical spine.
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Table 75 found at Section IIC Page 113 provides that a single level

decompression without spinal fusion and without residual signs or symptoms

is worth 7% whole body impairment and a single level decompression with

residual signs or symptoms is worth a 9% whole body impairment rating; plus

in both scenarios you add an additional 1% per level.  In the case at hand, it

appears the cervical decompression at multiple levels with residual signs and

symptoms would find the claimant’s permanent impairment to be 12% to the

body as a whole pursuant to the AMA Guides Table 75 4th Edition found at

Section II(C) Page 113.  However, it appears Drs. Jordan and Rosenzweig

feel that Table 73 of the AMA Guides entitled “DRE Cervicothoracic Spine

Impairment Categories” found at Page 110 to be the more appropriate table

when considering the claimant’s whole body impairment.  It must be noted that

Dr. Jordan’s impairment rating report was not entered into evidence.  The only

mention of Dr. Jordan’s impairment rating comes from Dr. Rosenzweig’s

mention of 60% in his IME report.  Without seeing Dr. Jordan’s rating and

where  he went to obtain such a rating, it is difficult to give any weight

whatsoever to claimant’s argument that he is entitled to the 60% anatomical

impairment rating by Dr. Jordan.  Further, it would be speculation to assume

that Dr. Jordan used the AMA Guides to the Evaluation of Permanent

Impairment, 4th Edition, in consideration of his 60% whole body impairment
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rating.

A similar problem arises when analyzing Dr. Rosenzweig’s 40%

impairment rating because he bases the rating from Table 73 on Page 110 of

the Guides to the Evaluation of Permanent Impairment, 4 th Edition, DRE

Impairment Category VI (6) “Cauda eqina syndrome without bowel or bladder

impairment.”  As will be discussed in further detail later in this Opinion, the

claimant did have a neurogenic colon which Dr. Brashears opined developed

secondary to the spinal cord injury.  Dr. Brashears in his March 2, 2011, report

clearly states that he and a gastroenterologist by the name of Dr. Budhraja

agree the claimant’s neurogenic colon condition was due to his spinal cord

injury.  As will be discussed in further detail, the claimant’s bowel/colon

problems were a compensable consequence of his stipulated compensable

cervical injury.  When addressing permanent impairment, it must be noted the

claimant’s colectomy was done on April 21, 2011, several months after both

Drs. Rosenzweig and Jordan’s assessment of anatomical impairment.  Neither

Drs. Jordan nor Rosenzweig knew about a section of the claimant’s colon

being removed in April of 2011, and therefore it becomes necessary for the

Commission to assess the claimant’s permanent anatomical impairment.  My

review of the Guides to the Evaluation of Permanent Impairment, 4th Edition,

leads me to agree with Dr. Rosenzweig that Table 73 found at page 110 is the



ALAN J. EFIRD - F801912 -15-

most appropriate for the claimant’s condition.  As stated, the claimant had not

had a bowel or bladder impairment or surgery at the time Dr. Rosenzweig

gave his opinion on anatomical impairment.  However, with a section of the

claimant’s colon being removed in 2011, it is clear that the claimant has bowel

impairment due to his stipulated cervical injury.  Therefore, I find that when

applying Table 73 DRE Cervicothoracic Spine Impairment Categories VII

“Cauda eqina syndrome with bowel or bladder impairment” should be

assigned which is 60% to the whole body.  Table 73 goes on to state that “the

60% impairment for Category VII must be combined with the impairment

percentage for the most appropriate Cervicothoracic Impairment Category II,

III, IV, or V.  Therefore, I find that DRE Impairment Category II should be

combined with VII to equate to a whole body impairment rating of 62% for the

claimant due to his stipulated cervical compensable injury.  I find that the

claimant has proven by a preponderance of the evidence that the

compensable injury was the major cause of his anatomical impairment.

The claimant contends entitlement to permanent total disability or wage

loss.  Arkansas Workers’ Compensation Commission Law provides that, when

an injured worker’s disability condition becomes stable and no further

treatment will improve that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may be entitled to wage
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loss disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W .2d 685 (1961).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.

Rutherford v. Mid-Delta, 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In order

to be entitled to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance of the evidence

that he sustained permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W .3d 727 (2000).

If the employee is totally incapacitated from earning a livelihood at that

time, he is entitled to compensation for permanent total disability.  Permanent

total disability is defined as the inability because of compensable injury or

occupational disease to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(e)(1).  The Commission is charged

with the duty of determining disability.  Cross v. Crawford Co. Memorial

Hospital, 54 Ark. App. 130, 923 S.W .2d 886 (1996).  In determining the extent

of permanent disability, the Commission may consider, in addition to the

evidence of permanent anatomical impairment, claimant’s general health, age,

education, work experience, attitude, interest in rehabilitation, degree of pain,

and any other matters reasonably expected to affect his future earning

capacity.  Ark. Code Ann. § 11-9-521(b)(1).  
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For an award of permanent benefits, a compensable injury must be the

major cause of the disability or impairment.  If the injury combines with a

preexisting disease or condition, or the aging process, to cause or prolong a

disability, permanent benefits are available only if the compensable injury is

the major cause of the permanent disability or need for treatment.  Major

cause is defined as more than 50% of the cause.  Ark. Code Ann. § 11-9-

102(14).

In this claim, it is important to note that the claimant had multiple

preexisting conditions that prohibited him from most work activities.  In fact,

the claimant was already found disabled by the Social Security Administration

at the time of his compensable injury and was drawing Social Security

Disability benefits.  The claimant’s preexisting physical problems and

impairments are numerous, but some are outlined in Respondents No. 1,

Exhibit 2, totaling 62 pages of medical problems the claimant had prior to

going to work for the respondent employer.  The claimant’s own testimony

reveals that when he went to work for the respondent employer he had

significant restrictions on his job abilities.  I do note that Drs. Brashears,

Peeples, and Rosenzweig feel that the claimant cannot return to any type of

employment.  However, it is the duty of the Commission to weigh all of the

evidence.  The facts in this case reveal that the claimant worked for six

months after his compensable fall on January 7, 2008, until the
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recommendation for surgery.  It must also be noted Dr. Jordan postoperatively

stated, “He states he is very pleased with the results of his surgery as his

preoperative complaints are much improved.”  (Cl. Ex. 3, p. 27)  

I do not disregard the opinions from Drs. Brashears, Rosenzweig, or

Peeples with regard to the claimant’s current functional ability.  However, the

reality is that the claimant worked for six months after his cervical injury and

by Dr. Jordan’s own report the claimant stated that he was much improved

after his surgery.  The question that lingers is if the claimant’s cervical

condition improved after his surgery in 2008 and he was able to perform the

sedentary duties prior to his surgery, why then could he not continue to

perform those same type of sedentary duties after his improvement due to the

cervical laminectomy?

The record reveals the claimant’s job at W helan Security was extremely

sedentary and by the claimant’s own testimony he continues to drive a

standard automobile and walk similar distances.  It must also be noted that

Drs. Peeples, Rosenzweig, and Brashears continually mention preexisting

problems the claimant had other than his cervical condition that combined to

create his current functional ability in their opinion.  However, it cannot be

overlooked that the claimant worked for six months following his compensable

fall, received surgery, told Dr. Jordan the surgery helped, and somehow now

cannot continue to do the same type of employment.  In the case at hand, I
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find that after taking all the credible evidence into consideration and the

claimant’s significant preexisting conditions; I find that claimant has failed to

prove by a preponderance of the evidence that his compensable injury is the

major cause of his current disability or inability to perform similar work duties

as he was performing for the respondent employer.  For an award of

permanent benefits, the compensable injury must be the major cause of the

disability.  Since the claimant has failed to prove major cause, I find that the

claimant’s request for permanent total disability benefits and wage loss

disability benefits must be denied.

The claimant contends entitlement to additional medical treatment for

abdominal problems.  The claimant contends his abdominal problems  were

a compensable consequence of his stipulated compensable cervical injury.

Ark. Code Ann. § 11-9-508(a) requires employers to promptly provide an

injured employee such medical treatment as may be reasonably necessary

in connection with the injury received by the employee.  What constitutes

reasonable and necessary treatment under Ark. Code Ann. § 11-9-508(a) is

a fact question for the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).  According to Dr. Scott Marotti, the

claimant had chronic constipation secondary to a neurogenic colon.  (Cl. Ex.

3, p. 75)  As a result of claimant’s neurogenic colon he underwent a subtotal

colectomy surgery.  According to Drs. Brashears and Budhraja, the claimant’s
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neurogenic colon developed due to the spinal cord injury.  (Cl. Ex. 3, p. 71)

Based on the credible evidence now before the Commission, I find that the

claimant’s neurogenic colon condition was a compensable consequence of his

stipulated compensable cervical injury as opined by Dr. Brashears, and

therefore find that any medical treatment the claimant received for his

neurogenic colon was reasonable, necessary, and related to the claimant’s

stipulated compensable cervical injury.  Therefore, I find that all medical

treatment contained in the record herein, including but not limited to the

colectomy surgery on April 21, 2011, to be reasonably necessary and related

medical treatment to the claimant’s compensable cervical injury, and therefore

Respondents No. 1’s responsibility pursuant to Commission Rule 99.30.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.
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3) The claimant reached maximum medical improvement for his

stipulated compensable cervical injury on September 9, 2009.

4) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits

from September 9, 2009, through September 9, 2010.

5) The claimant has proven by a preponderance of the evidence

that he has sustained a 62% whole body anatomical impairment.

The claimant has proven by a preponderance of the evidence

that his stipulated compensable cervical injury was the major

cause of his anatomical impairment and, as such, Respondents

No. 1 are responsible for payment of the 62% whole body

anatomical permanent partial disability.

6) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled or

entitled to wage loss disability benefits as a result of his

stipulated compensable cervical injury.

7) The claimant has proven by a preponderance of the evidence

that all medical treatment related to the claimant’s neurogenic

colon condition was reasonable, necessary, and related to his

stipulated compensable cervical injury, and therefore

Respondents No. 1’s responsibility pursuant to Commission Rule

99.30.

8) Respondents No. 1 have controverted the claimant’s entitlement

to the permanent partial disability benefits awarded herein and

are therefore directed to pay the maximum statutory attorney’s

fees.

AWARD

Respondents No. 1 are herein ordered and directed to pay the

permanent partial disability benefits awarded herein per the findings of fact

and conclusions of law outlined.  Said sums shall be paid in a lump sum
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without discount.  Maximum statutory attorney’s fees are herein awarded to

the claimant’s attorney, Honorable Philip W ilson, pursuant to Ark. Code Ann.

§ 11-9-715 with respect to the 62% anatomical impairment.  Respondents No.

1 are directed to pay all medical bills associated with the claimant’s

neurogenic colon condition forthwith pursuant to Commission Rule 99.30.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann.

§ 11-9-809 until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


