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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G007632

CAMERON EBERT, EMPLOYEE CLAIMANT

HARNESS ROOFING, INC.,
EMPLOYER                                               RESPONDENT 

AMERICAN CASUALTY CO. OF READING,
PA., CNA INSURANCE,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
                               
                                         

                   OPINION FILED SEPTEMBER 12, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Harrison, Boone County, Arkansas.

Claimant was represented by Mr. Kenneth Kieklak, Attorney at Law,
Fayetteville, Arkansas.  

Respondents were represented by Mr. Guy Wade, Attorney at Law,
Little Rock, Arkansas.

                      STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 10,

2011, in Harrison, Arkansas.  A Prehearing Order was entered in

this case on May 23, 2011.  This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated and resolved at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.   The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.   The employee-employer-insurance carrier relationship

existed at all relevant times, including August 23, 2010.

3.   The claimant sustained a compensable low back injury on

said date.   

4.   This claim was accepted as a compensable injury and the

respondents paid some reasonable and necessary medical and

indemnity benefits. 

5.   The claimant’s average weekly wage was $553.00 which 

entitles him to a temporary total disability rate of $369.00, and

a permanent partial disability rate of $277.00.

6.   The respondents have controverted this claim for

additional benefits in its entirety.

     7.   All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Temporary total disability benefits from March 4, 2011

to a date yet to be determined. 

2.  Additional medical treatment.

3.  A controverted attorney’s fees.

The claimant’s contentions are set out in his response to

the Prehearing Questionnaire.  These are hereby incorporated

herein by reference.  The respondents’ contentions are set out in
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its response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.                    

     The record consists of the August 10, 2011 hearing 

transcript, and the exhibits contained therein.  Dr. Brad

Thomas’s deposition was also taken on August 10, 2011, which has

been made a part of the record.  It is retained in the

Commission’s file. 

    The following witness testified at the hearing: the 

claimant.

                          DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was twenty-four years old.  The

claimant graduated from high school in Arizona.  He has one year

of college.  The claimant transferred from Arizona to the rodeo

coach at North Arkansas College.  He agreed that he has done a

lot of rodeo work and ranching growing up as a child.  

     Specifically, the claimant testified:

Q. Would you briefly describe for the Judge what your work
experience has been as an adult, say from 18 forward.

A. I worked at the Dixie Stampede, rode horses and
performed in their show.  I worked at Quality feed.  I
loaded feed there.  I worked at Farmers Co-Op and loaded
feed there as well, for customers.  I worked at Aimes
(phonetic) Construction, I was a laborer.  I watched dozers
push rock onto a, at a goldmine to a plastic sheet.  And
then I worked at Harness Roofing and repaired roofs, worked
on roofing.

Q. So all of these jobs involved physical labor, is that
correct?
A. Yes.
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     The claimant testified that he began working for the

respondent-employer in August of 2009.  He admitted to having

filed a workers’ compensation claim for his back injury that he

sustained on August 23, 2010.  

     With respect to his injury, the claimant explained:

Q. And if you could, describe to the Judge what happened
on that day.

A. We started work early.  It’s been a long time, I’m not
exactly sure what time it started.

Q [sic]. We’d load materials or whatever we needed through
the day that we didn’t have at the job and brought them to
the job.  And basically they set how much we were going to
do the day, Justin Nichols the foreman that day, set how
much we were going to do.  And we started cutting the roof
open with a machine that looks like a sideways lawnmower. 
And it just cut the roof.  And we started just taking off
the squares that we had cut.  Somewhere in there that
morning carrying them off my back started hurting pretty bad
and I told Justin Nichols about it and didn’t think it was
bad, it just hurt.  And, you know, continued to work,
started -- after we had got all the old roof off that we
were taking off for the day we started cleaning up the
decking, which is the metal which supports the roof,
basically.  Cleaning that off and starting to put insulation
back.  And we were putting on a white TPO and put insulation
down, had to screw it down.  We put Dens (phonetic) glass
on, spray a spot shot, I don’t know how to describe it. 
It’s like two big caulk guns together and it’s got an
adhesive and you put that on and then you roll glue down and
put glue on the Dens deck and the TPO membrane and then you
lay it down and weld the seams.  I wasn’t there for the
whole thing that day.  I left about 3:00.  I called my wife
early that morning and told her that my back was hurting and
to make me a doctor’s appointment at Dr. Scroggins, which is
our family doctor.  Anyhow, she picked me up about 3:00 and
then I left.  So I think we were still putting insulation
down when I left.

Q. Let me interrupt you, Cameron.  You mentioned that you
reported this to Justin Nichols, is that correct?
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A. Yes.

Q. Who is Justin Nichols?

A. Justin Nichols was the foreman of the job.

Q. At Harness Roofing, correct?

A. Yes.

Q. So he would be your supervisor?

A. He’d be my supervisor, yes.

     Prior to his accident on August 23, 2010, the claimant

denied that he had any injuries to his lower back.  He also

denied that he ever had any prior pain or symptoms similar to

what he experienced on the day of his injury or thereafter.  

     The claimant acknowledged that he is familiar with the

records from North Arkansas Regional Medical Center, relating to

a shoulder injury that he sustained.  He essentially testified

that he sustained an injury during a bull riding event at Lead

Hill.  However, the claimant explained that he was not

participating in this competition.  His shoulder injury occurred

as he was opening the gate and letting the bull into the arena

with the rider.  According to the claimant, he grabbed hold of

the gate, and as the bull was coming out, it hit him and jerked

his shoulder, dislocating it.  

     He attempted to put his shoulder back in on his own, but was

unable to do so.  Therefore, the claimant sought medical

treatment from North Arkansas Regional Hospital.  He admitted to
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having used some colorful language in talking to the doctor and

other medical staff.  The claimant also admitted that he regrets

having used foul language.  At the time that he did this, the

claimant explained that he had been waiting to see a doctor for

some two hours, and was in excruciating pain.  The claimant

denied any injury to his back during this incident with the bull. 

     Regarding the treatment for his back injury of August 23,

2010, the claimant basically stated that he left work and his

wife picked him up and transported him to Dr. Scroggins’s office

for his appointment.  He took the claimant off work for a week,

and prescribed some pain pills, muscle relaxers, and anti-

inflammatories.  According to the claimant, during his second

visit with Dr. Scroggins, he was not getting any better.  

     The claimant admitted to undergoing an MRI.  After this had

been performed, Dr. Scroggins recommended that the claimant see a

neurosurgeon.  According to the claimant, he did not see the

first neurosurgeon that had been recommended by Dr. Scroggins. 

The claimant testified that workers’comp/the insurer eventually

referred him to another neurosurgeon, Dr. Standefer.  

     Prior to seeing the neurosurgeon, the claimant admitted that

while he was waiting to see a neurosurgeon, Dr. Scroggins

prescribed physical therapy treatment, which he underwent.  The

claimant testified that the physical therapy helped temporarily. 

Thereafter, Dr. Standefer ordered another round of physical
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therapy, and sent the claimant for a diskogram.  He also admitted

to having received some injections, which were performed by Dr.

Ennis.  

     Ultimately, the claimant was referred to Dr. Brad Thomas for

a second opinion.  The claimant gave a description of his

encounter with Dr. Thomas, which he maintains lasted a total of

only 10 to 15 minutes.  Following his appointment with Dr.

Thomas, the claimant underwent three epidural injections, which

were done pursuant to the recommendation of Dr. Thomas.  The

claimant testified that he got some relief with the third

epidural steroid injection for about a week or two. 

     With respect to his current symptoms, the claimant

explained:

Q. And we’re talking about your symptoms right now.  You
described prior to when you had the injury how you felt.  As
far as this period of time from August when the accident
actually occurred, August 23rd, until let’s just say after
your last injection with Dr. Ennis, did your symptoms change
that much?

A. No, not that much.  The only thing that ever went away
was after the traction, the numbness in my legs had went
away, not all the time, it would come back depending on how
I slept.  But most of it was all the same.  It’s all been
the same.

Q. So you’ve had a little improvement and then it’s kind
of gone back to the same level of pain that you experienced
not long after the injury, is that correct?

A. Yes.

     He admitted that he is aware that Dr. Standefer has

recommended that he undergo a lumbar spine fusion.  The claimant
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stated that he is willing to undergo this surgery, because he

wants his back fixed and to get better.  According to the

claimant, he has done everything that his doctors have asked of

him.   

     The claimant gave the following explanation regarding his

request for temporary total disability compensation:

Q. Cameron, you have been off work, obviously you went
back for a short period of time.  My understanding is up
until March you were either working or you received some
type of temporary total disability benefits, the workers’
comp checks, correct?

A. Yes.

Q. Would you explain to the Judge, you were asking that
the Workers’ Comp Commission award you temporary total
disability benefits I believe from March 4, 2011 up until
today, correct?

A. Yes.

Q. Why is March 4, 2011, why are you asking from that date
forward?

A. I worked the first, March 1st, 2nd and 3rd after I come
back from my six weeks off with, Dr. Brad Thomas prescribed,
when I took my epidural shots.  I was scheduled to go to
Dardanelle the 4th, that night.  We were going to drive to
Dardanelle the 4th so we could work that weekend.  Where we
were working at Tyson’s you could only work on the weekends. 
And I was scheduled to go there and I told the foreman that
was over that job that I was not going to be able to go.  I
couldn’t walk after the 3rd.  We worked a long day and by
the end of it I couldn’t walk, I couldn’t move.  And I
didn’t go see Dr. Standefer until that following Monday,
which I think is the 7th, but that’s why I’m asking from the
4th because I was scheduled to work.

Q. Okay.  So you called or you contacted your employer to
tell them that you were not going down to Dardanelle, is
that correct?



9

A. I told the foreman of the job and that’s what we’re
supposed to do, either call the foreman or tell the foreman
if we’re not going or sick or anything like that.  And I
waited until Monday when I was scheduled to go back to
regular in town, well not necessarily in town but work up
here is when I called Doug Potts.

Q. Now, when you returned to work my understanding is you
were under a 25-pound weight restriction, correct?

A. After the epidural shots, yes.

Q. All right.  Did you actually go back to Dr. Standefer’s
office after you called in?

A. Yes.

Q. And what date was that?

A. That would be the fourth.

Q. Did you see him on the fourth or --

A. No, it was the 7th, I apologize.  It was the 7th, it
was that Monday.

Q. And we’re talking about March 7th, correct?

A. Yes.

Q. All right.  And when you went to see Dr. Standefer I’m
assuming that was at the Fayetteville office?

A. It was at the Fayetteville office.  He would not see
me.

Q. And do you know the reason that they would not see you?

                               *****

A. (Witness continuing:)  Anyhow, they wouldn’t see me and
wrote me a note off work until June 1st.

                          *****   

Q. Cameron, you referenced that Dr. Standefer’s office on
March 7th provided you an off-work note, is that correct?
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A. Yes, sir.

Q. And this says, Mr. Cameron Ebert is under my care and
should remain off work through June 1st of 2011.

A. Yes, sir.

Q. Now, it’s dated 2-22-2011, I think which is also the
date -- well, it’s dated 2-22-2011, is that correct?

A. Yes.

Q. Is it your testimony today that this is the note that
was provided to you when you went in on March 7th?

A. Yes.

Q. I’m going to show you another note which is also dated
2--22-2011 but it states, Mr. Cameron Ebert is under my care
and should remain off work through 8-15-2011, is that
correct?

A. Yes.

Q. When were you provided that note?

A. Shortly before June 1st.

Q. I’m sorry?

A. Shortly before June 1st.

Q. And how did you go about getting that?

A. I called Dr. Standefer’s office.

Q. Okay.  So it’s your understanding that according to Dr.
Standefer’s office that you’ve been restricted from work
from March 7, is that correct?

A. Yes.

     As of the date of the hearing, the claimant was not working. 

He has not seen a doctor since this time.  The claimant has not

been contacted by Dr. Thomas for a second appointment, nor has he
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been referred back to Dr. Thomas.  He agreed that currently, he

is in “limbo” as far as his medical treatment is concerned.  

     On cross examination, the claimant admitted that he grew up

in Arizona, and attended one year of college out there while on a

rodeo scholarship.  The claimant admitted to having had a

disagreement with the coach, which resulted in him being

recruited to northwest Arkansas.  This scholarship provided the

claimant a full ride type of situation, which was much like a

football scholarship.  He participated in bull riding, bareback,

saddle bronc and team roping, as part of this scholarship.  

     He admitted he started doing rodeos and has been doing them

since he was five.  The claimant primarily participated in bull

riding.  After leaving college in Arkansas, the claimant went

into a professional type of rodeo circuit, which involved only

bull riding.

     The claimant agreed that after moving to Arkansas in

September of 2005, he continued with bull riding and was a member

of the Professional Rodeo Cowboys Association.  He essentially

admitted to having dislocated his left shoulder in August of

2008.  The claimant admitted that his shoulder was dislocated

again in November 2008.  According to the claimant, he was lying

in bed and was asleep and woke up with his arms above his head,

and realized that his shoulder was dislocated.  He agreed that

this was probably the 5th time that he has dislocated his
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shoulder.  

     The claimant admitted to previously having had surgery on

his right shoulder.  He admitted to having injured himself while

working at the Dixie Stampede, and after the recovery from that

injury, he moved back to Arizona for a period of time.  At that

point, the claimant worked in construction(at Avis Construction),

wherein he was required to drive a bulldozer, excavator and a

backhoe.             

     He agreed that Dr. Scroggins is his family physician, and

the first doctor that he saw after his event in August of 2010. 

The claimant admitted that when he went to work for the

respondent-employer, he was working on what is called the repair

crew.  Majority of the time, the claimant was required to repair

a leak or similar situation, rather than do a complete tear down.

     The claimant admitted that the pain he described feeling on

August 23rd was kind of in the low back, and in the middle area

when he first noticed it.  He agreed that there was no one event

that caused this, he noticed sometime in the morning that his

back was hurting.  The claimant admitted to seeing Dr. Scroggins

that afternoon after he got off work.           

     He agreed that when he saw Dr. Thomas, he was appalled that

surgery had been recommended for his back.  The claimant admitted

to returning to worked after the August 23, 2010 event.  He

agreed that light-duty work was provided to him, and for a period



13

of time, he drove a forklift.  The claimant further admitted that

he was able to do that kind of job, was paid the same wages

during this period of time, and was able to get all the overtime

he wanted at that time.       

     The claimant testified:

Q. And that continued until this March 4 day that you’ve
told us about where you called in and told them, I can’t
return.

A. No, I had all that overtime and then some before I had
my six weeks off for my epidural shots, after the epidural
shots then I come back.

Q. Okay.  So that would have been before the epidural
shots, sometime around the time you were seeing Dr. Thomas
for this evaluation?

A. Yes.          

Q. Because you didn’t have the shots until after you saw
him.

A. Right.

     He admitted that the only restriction he has is a 25-pound

weight restriction.  This restriction was placed on by Dr.

Standefer.  Since this time, the claimant has washed a horse on

occasion, and he has been able to use a riding lawnmower. He has

a garden that he piddles in occasionally.  The claimant agreed

that there has not really been any change in his condition, it is

not any worse and it is not any better.  He admitted that he

takes over-the-counter ibuprofen on occasion, until his pain gets

bad and then he tries to find pain pills.

     The claimant admitted that he has not looked for any work. 
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He also admitted that he has not looked for any kind of fork-

lifting driving jobs or anything of that nature.  Nor has the

claimant looked for any work within the 25-pound restriction or

gone back to Harness to find any work.

     On redirect, the claimant testified:

Q. You did return back to work after you were given the
25- pound weight restriction, correct?

A. For a few days.

Q. Okay.  Did you give your best effort during that period
of time to do the job?

A. Yes, I did.  It was different after I got back to work. 
I was not doing the same things I was before the injury.

Q. You’re [sic] done a lot of physical labor.  Probably
jobs a lot of people couldn’t even do.  Do you think you
could go back to Harness and do even a day’s work at this
point in time?

A. No, sir.

     On August 10, 2010, Dr. Brad Thomas’s deposition was taken. 

His specialty is neurosurgery, which include lumbar spine

injuries and surgeries to the lumbar spine.  Dr. Thomas has had

his own practice(Little Rock Neurosurgery), here in Little Rock,

since 2008. 

     Dr. Thomas admitted to having seen the claimant for an

independent medical examination(IME).  According to Dr. Thomas,

when he does an IME, he depends on some of the past medical

records, but he tries to go in with a fresh opinion and starts at

the beginning and talks with the patient about what happened and
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what they have had since the accident.  As a result, most of his

opinion comes from the history and the physical exam, and then he

falls back on some of the data if needed.

     He agreed that he examined the claimant on December 17,

2010.  Dr. Thomas testified that the claimant told him that he

hurt his back on August 23, 2010, while working for Harness

Roofing Company.  At the time of the claimant’s injury, the

claimant reported they were removing a roof off a house and in

that job, he could not tell a specific act, but he ended up

hurting his lower back and had a lot of lower back pain. 

     Dr. Thomas admitted that the claimant underwent an MRI on

September 9, 2010, which was done prior to his evaluation of the

claimant.  He agreed that the report indicates disc desiccation

at two levels, L4-5 and L5-S1.  Dr. Thomas further explained that

disc desiccation is basically a term saying that the discs are

looking a little bit dehydrated and darker.  He explained that

the claimant’s L4-5 and L5-S1 are darker already, which means

they are a little bit degenerated.  According to Dr. Thomas, they

sometimes call it dark disc disease.  He further testified that

the claimant’s disc are a little bit deteriorated, especially for

somebody who is 24, years old.

     Upon being asked to explain posterior annular fissures, Dr.

Thomas explained:

A    Well, the best way to describe it is, basically, if you 
can imagine the disc sort of like a jelly donut, the outside
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is kind of the harder part and the inside is where the jelly
is.  And that's kind of the same consistency, that would be
the same analogy for a disc, you have a harder rim, the
inside is the softer material.  
     Sometimes if you, for example, where you have a little
slit or a cut or a fissure in the donut part, maybe you
could even see in there and see some of the jelly or jelly
would just poke out a teeny bit, and that can happen with
disc desiccation, because the disc is worn, is a little bit
fatigued, you might get cracks along the outside part of the 
disc. And you can see that on an MRI. That doesn't mean that
the soft part on the inside is herniated out.  All that
means is that there is a weak spot, a crack within the
outside surface of the disc, and some of the soft stuff
could come out more easily at that area.  

Q    Would the fissure also be consistent with an advanced 
degeneration?  

A    Yes.  

Q    You mentioned -- or, excuse me, the radiological report 
also says there are similar tiny areas of disc protrusion.  

A    Right. So that would go along with small fissures; part 
of the disc could come out a little bit at those fissures. 
Now, that might mean that down the road a patient with that 
might have a full blown herniation at that area, but at this
time, all he had were some degenerated disc with some
fissures in it and teeny little pieces of disc popping out.  
                 

     Dr. Thomas admitted that this reading of the MRI by the

radiologist was consistent with his own evaluation or review of

the MRI itself.  He admitted that he probably did not look at the

discogram and the CT.  According to Dr. Thomas, the reason being

is he does not place much faith or stock in discograms.

     He testified:

...  The reason I just philosophically don't feel like they
offer much good data. The way the discogram works is they
put a balloon or they put a catheter into that jelly section
of the disc, and try to inject a lot of pressure and dye,
and they try to say -- if you inject enough, it will cause
pain and pressure in there, and the patient will say it's
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hurting.  
     But what they are also looking for sometimes is that
dye leaking out and coming out of the disc space, you know,
are there fissures or cracks. Well, you know, I think that a
lot of times there are fissures and cracks. I don't think
that those are surgical. So I don't think that the test, in
my opinion, whether it shows that there are fissures and
cracks within the outside of the disc, to me it makes no
bearing on what I'm doing, so I don't ever order that test.  

Q    And here we know the existence of fissures because the
MRI actually revealed those fissures, too, because of the 
degenerative nature of the disc?  

A    Right. I just believe that fissures don't cause pain.  

Q    Okay.  

     Dr. Thomas agreed that the CT scan revealed more left sided

findings than it does right-sided findings.  He stated that this

is inconsistent with what the claimant told him his problem was.

After having done a physical exam, reviewing the records, and the

disc, Dr. Thomas’s assessment at that point was:

A    After I saw him, reviewed the images, I really felt
like he did have back pain. I feel like it was more
degenerative in nature. I feel like it was probably
exacerbated by doing the type of work he does working on the
roof. I feel like down the road he certainly might have to
have surgery if he keeps up with his job. But I just didn't
feel like what I saw on the MRI, I would not have offered
any surgery on his lumbar spine.  And I thought that he
needed conservative measures, such as more therapy or
steroid -- epidural steroid injections to help his pain.

     Dr. Thomas stated that he personally has not had and does

not feel like doing lumbar fusions for degenerative back, without

nerve impingement or without a dislocation would offer much

benefit for back pain.  He also testified that he would classify

an anterior approach at L4-5 and L5-S1 as a major surgery.  Dr.
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Thomas further testified that doing this surgery in males can

cause ejaculation problems, disruption in fertility, and end up

disrupting the aorta and vena cava.  

     He agreed that the claimant’s participation in rodeos since

the age of five would explain a lot of why the claimant was

having those findings/degenerative at the age of 24.  Upon being

asked whether he disagrees with the recommended two-level fusion, 

Dr. Thomas testified that he disagreed with any surgery on this

patient.  Specifically, he testified:

Q    Sure. And part of that would be in relation to the fact 
that there wasn't an HNP, or a herniated nucleus pulposus?  

A    Right. My indications for surgery are nerve impingement 
from either a fractured bone, a herniated disc, a dislocated 
bone, where it's slipped and moved, and nerves are actually 
getting impinged. In those kind of situations, that's when 
it's appropriate to try to unimpinge them, take the disc
out, reduce the fracture, stabilize the fracture. And those
are the indications that I use. 

     Q    None of those were present in Mr. Ebert when you saw    
     him? 

     A    That's correct.  

Q    And on the studies and evaluation, I guess the 
radiological studies that you saw?  

     A    That's correct.  

Q    Was there any acute finding on any of the studies that
you saw? 

  
     A    No, not that I saw. I did not see any acute findings.   
     Most of the findings -- or all of the findings that I        
     appreciated were more chronic.  

Q    Okay. And that would be the degenerative findings that 
even, it looks like, Dr. Standefer agreed with?  
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A    He even put in his note he was going to do fusion for 
degenerative disease.       

     Dr. Thomas essentially stated that his opinions and

testimony were within a reasonable degree of medical certainty.   

     On cross examination, Dr. Thomas admitted that he was paid

by the respondents for having performed the IME and his

deposition testimony.

     Regarding the discogram, Dr. Thomas explained:

Q    Is a discogram, is it an accepted diagnostic tool in
your profession? 

     A    It's accepted. I think yes, some -- certainly some      
     neurosurgeons, some spine surgeons use it. Where I trained,  
     we just didn't use them.

     Dr. Thomas essentially testified that he would recommend

that the claimant be treated pharmacologically with pain

medications.  He testified:

Q    Are you giving an opinion today that the reason for his
back pain is because of the degenerative spine and not
something that happened on August the 23rd of 2010, when he
was removing this roof?  

A    No. My opinion would be that he does have evidence of 
degenerative disc disease that I think pre-dates his job at
the  roofing company, because I don't think that those MRI
changes could happen in four months. And I think it's highly
possible he had those degenerative changes. They were
present before. But he had not ever had an incident that
really triggered this back pain. I think that probably
working on the roof, lifting up heavy shingles, or staying
bent over in a crouched position all day, got the ball
rolling and kicked off his lower back pain, and it certainly
probably progressed and has stayed consistent because of his
pre-existing degenerative disease.  

Q    Okay. So whatever this event was caused his need for 
treatment, but it was also due to the degenerative changes.
Is that correct?  
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A    Well, I would say the catalyst for this would be the
work-related injury.  

Q    Okay. 

A    But the -- you know, that was the catalyst, but he had
the pre-existing condition that certainly has allowed it to
be more severe and not recover.  

Q    Okay.  

A    And that's just based on his history.

     The medical evidence of record demonstrates that the

claimant sought medical treatment from North Arkansas Regional

Medical Center on August 9, 2008, due to a dislocated left

shoulder, after being kicked by a bull.  The claimant sought

medical treatment again from North Arkansas Regional Medical

Center again on November 29, 2008 with a complaint of a

dislocated left shoulder.

     On August 23, 2010, the claimant sought medical treatment

from Dr. Sam Sroggins due to back pain.  The claimant reported

that he was working on a roof and pulling on roof material when

he developed pain in the right side of his back, and into his

right buttock.  Dr. Scroggins assessed the claimant with

“spondylolisthesis at L4-5,” for which he prescribed medications.

     The claimant returned to see Dr. Scroggins on August 30,

2010 with continued complaints of back pain, with pain into his

right leg.  

     An MRI of the lumbar spine without contrast was performed on 

September 9, 2010, which demonstrated the following:

MRI OF LUMBAR SPINE: There is disk desiccation at L4-5 and
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L5-S1.  There are also posterior annular fissures in both of
these disks.  There are similar tiny areas of disk
protrusion, which are both central to right paracentral and
probably represent tiny disk herniations.  These do not
efface the thecal sac significantly.  Lumbar vertebrae and
intervertebral disks are normal otherwise.  There is no
canal stenosis.

OPINION: There are early degenerative changes in the L4-5
and L5-S1 disks.  There are probably tiny central and right
paracentral disk herniations at both of these levels.  No
other abnormalities are identified.

     Dr. Scroggins ordered physical therapy treatment, which was

performed by Jones Physical Therapy, PLC.  The claimant underwent

initial evaluation for physical therapy on September 17, 2010.    

After several sessions of therapy, the claimant continued with

right leg pain and difficulty sleeping according to physical

therapy notes dated September 29, 2010.     

     The claimant returned for a follow-up visit with Dr.

Scroggins on October 7, 2010, due to continued complaint of back

pain. His assessment was “spondylolisthesis of L4-5, and HNP L4-5

and L5-S1.

     On October 8, 2010, the claimant underwent initial

evaluation with Dr. Michael Standefer at the request of Dr.

Scroggins, for evaluation of his low back pain and associated

right lower extremity pain.  Dr. Standefer reported in relevant

part:

HISTORY OF PRESENT ILLNESS: The patient is a 23-year-old
white male who injured himself while work [sic] on 08/23/10. 
He was employed as a roofer and it was on this particular
job site that he injured himself.  Since that time, he has
had problems with persistent back pain and associated right
lower extremity pain, this pain extending along the
posterolateral aspect of the right lower extremity.  The
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patient has been on light duty employment, but has continued
with substantial discomfort.  He was evaluated and treated
conservatively by Dr. Scroggins.  He did get an outpatient
MRI scan and consultation with neurosurgery was requested
regarding the significance of the findings.  Early
degenerative change at L4-5 and L5-S1 was noted as well as
“tiny” central and right paracentral disc protrusion at both
of these levels.  

The patient has not really had any history of neck, shoulder
or upper extremity pain, paresthesias or weakness.  There
has been no history of significant chest or abdominal pain.

He has not had any injections.  He has had physical therapy,
which has not been of great benefit. 

                               *****

IMPRESSION: I reviewed my thoughts with the patient.  I
believe the degenerative disc and attendant disc bulging is,
in fact, the source of his pain.  Historically, it sounds as
though he injured himself working and the source for pain is
the disc at L4-5 and L5-S1.

PLAN: Available treatment options have been discussed in
detail with the patient.  These include continued physical
therapy, continued physical therapy with epidural steroid
injection, or consideration for further evaluation to
include discography and post-discogram CT scanning.  If the
discogram and post-discogram CT scans are positive, then
consideration for an anterior lumbar interbody fusion at L4-
5 and L5-S1 would be a viable treatment option for the
patient.  I have reviewed this with him
After a very thorough discussion, he wishes to proceed with
a discogram and post-discogram CT scanning to more fully and
completely evaluate the situation.  He is not interested in
pursuing epidural steroid injections or additional physical
therapy.  With these facts in mind, we will coordinate his
referral for a discogram and post-discogram CT scan under
the direction of Dr. Ennis (pain management).  In addition
to this, routine lumbar spine films will be obtained and
reviewed as well.  I will see the patient again pending
completion of his discogram. 

     The claimant underwent x-rays, which were performed by Dr.
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Standefer, with the following impression on that same date:

There is no evidence of spondylolisthesis or spondylolysis. 
There is mild scoliosis identifiable.  

No destructive lesions are noted. 

No obvious slippage is identified on either flexion or
extension vies of the lumbar spine.

Lateral views demonstrate mild disc space narrowing at L4-5
and L5-S1.  There does not appear to be a minimal
retrolisthesis of L4 on L5.

The visualized portions of the pelvis, SI joints and hip
joints are normal.

     A CT scan was performed on November 3, 2010, with the

following impression:

1. Post discogram status at L3-4 through L5-S1 levels. 
Broad based left paracentral-foraminal disc protrusion
and left sided annular tear on discogram at L5-S1 and
broad based posterocentral disc protrusion with slight
caudal migration and posterocentral annular tear on
discogram at L4-5 levels.

2. Diffuse disc bulges with a superimposed broad based
posterior disc protrusions at L4-5 and L5-S1 levels, as
described.

3. Mild spinal stenosis at L5-S1 and L4-5 levels.
4. Neuroforaminal compromise as enumerated; mild to

moderate bilateral at L4-5 and mild to moderate right
and moderate left at L5-S1 levels.

5. Partial straightening of lumbar lordosis, suggestive of
paraspinal muscle spasm.

6. No lumbar vertebral fracture. 

     On November 9, 2010, the claimant returned for a follow-up

visit with Dr. Standefer after having undergone a discogram.  His

assessment was:“Lumbago, lumbar radiculopathy, DDD lumbar; lumbar

spondylosis; scoliosis, and chronic pain syndrome.” Dr. Standefer

recommended surgery because of the degenerative process, in the
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form of an interbody fusion with reconstruction and

stabilization.

     Per a discharge note from Trinity Physical Therapy dated

December 9, 2010, the claimant underwent 12 sessions of therapy. 

However, he had continued complaints of pain as at a 5 to 8 out

of 10, but reported that he had been able to walk much better

since having the sessions of lumbar traction.

     An independent medical examination was performed by Dr. Brad

Thomas on December 17, 2010.  He reported, in pertinent part:   

MEDICAL HISTORY:

Chief Complaint: Lower back pain.

History of Present Illness: As you know, he is a very
pleasant 24-year-old male who was involved in a work-related
accident on August 23, 2010.  He was working for Harness
Roofing Company, based out of Harrison, Arkansas.  They were
taking a roof off of someone’s house and he started having
significant lower back pain.  He went to a physician shortly
thereafter, that evening.  He was taken off work for one
week and then started back on work.  He continued to have
back pain. He followed back up with a doctor and an MRI of
his lumbar spine was ordered. He was taken off work for four
weeks.  He is now back on light-duty, but continues to have
significant back pain.  He does not do any significant
roofing at this point.  He has pain down his right leg to
his foot and into his lateral toes.  He has constant lower
back pain.  He has had physical therapy that helped some,
but no significant help.  The help that did come, came with
some traction.  He gives the pain a 7 on a 1 to 10 scale. 
It is sharp deep, constant.  It is made worse with walking,
prolonged sitting, standing, pushing and pulling.  It is
reduced by shifting and changing positions.

                              *****

MEDICAL DECISION MAKING:

Imaging studies: I reviewed an MRI of the lumbar spine. 
This shows some degenerative disc with some dehydration of
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the discs at L4-5 an L5-S1.  This is very mild.  There is no
significant neural impingement, no foraminal stenosis and no
herniated disc. 

Assessment and Plan: At this point, I feel like conservative
management is the best and only option for him. I would
recommend some lumbar epidural steroid injections.  I feel
like any surgery is not indicated in my opinion. 
Apparently, he was offered a two-level fusion from L4-S1. 
In my practice, I do not feel like this would offer him any
benefit.  I would also take him off work for six weeks while
he is undergoing the lumbar epidural steroid injections to
see if this give him maximal time to recover with rest.

     On January 13, 2011, Dr. Jared Ennis performed a

fluoroscopically directed transforaminal ESI, lumbar right, L5

and transforaminal ESI, lumbar right, second level, S1.  The

claimant had pre-op diagnoses of:“Degenerative lumbar disc

disease; displacement of intervertebral disc, lumbar, without

myelopathy, L-S pain and radiculitis,(Neuritis) Thoracic or

lumbosacral.     

     Dr. Standefer saw the claimant for a follow-up visit on

February 22, 2010, for continued complaints of low back pain

after his steroid injection.  Dr. Standefer reported:

Patient returns today having failed conservative treatment. 
Symptoms are still too severe to continue long term with
conservative treatment.  We have discussed operative
indications, risks, possible complications and alternative
treatments.  Risks include but are not limited to,
infection, neurologic injury, fibrosis, anesthetic risks
such as aspiration and allergic reaction to medications,
pulmonary emboli, fat emboli, pneumonia, other
cardiovascular complications, and even a small risk of
death.  Patient understands that no guarantee can be given
regarding the outcome of surgery.  Patient requests that we
proceed despite all known and unknown risks associated with
surgery and postoperative convalescence.  The surgical and
non-surgical treatment options available for the patient’s
spine problem were discussed.  The details of anterior
lumbar interbody fusion (ALIF) surgery, including the
potential risks, were discussed with the patient....  
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     It appears that on February 22, 2011, Dr. Standefer returned

the claimant to modified work duty with not lifting over 25

pounds and alternate sitting, standing and walking. 

     A medical note date February 22, 2011 demonstrates that Dr.

Standefer reported that the claimant was off work through June 1,

2011.(The claimant testified that he was given this off work note

on March 7, 2011).   Another note dated for that same date shows

that Dr. Standefer placed the claimant off work through August

15, 2011. (However, the claimant testified that he was given this

note a few days before June 1, 2011. 

                          ADJUDICATION           

A.  Additional Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     Here, the parties stipulated that the claimant sustained a

compensable injury to his back on August 23, 2010, while working

on a roof.  The respondents have paid some medical and indemnity

benefits.  However, the respondents have since controverted the

claimant’s entitlement to additional medical treatment, in the

form of surgery as recommended by his treating physician, Dr.

Standefer. 
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     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that the treatment

recommended by Dr. Standefer, in the form of “an anterior lumbar

interbody fusion (ALIF), L4-5 and L5-S1, is reasonably necessary

and causally related to his compensable back injury of August 23,

2011. 

     Specifically, the evidence demonstrates that prior to his

compensable injury, the claimant suffered pre-existing

degenerative changes of the lumbar spine.  However, the claimant

credibly testified that prior to the August 23, 2010 incident, he

had not experienced any problems with his back, nor had he

sustained any injuries to his back.  His testimony is

corroborated by the medicals.  

     Here, the evidence demonstrates that prior to the work

incident, the claimant had no problems performing his job duties

or any other activities, such as bull riding.  However, since his

work incident, the claimant has continued with debilitating,

sharp pains that radiate from his back, down into his right leg. 

He also had numbness in his legs.  Hence, the evidence before me

demonstrates the claimant has continued with these chronic

symptoms relating to his back, and his lower right extremity

despite extensive conservative treatment.  Said treatment

includes a medication regimen, two rounds of physical therapy,

and three steroid injections.  The claimant’s testimony

demonstrates that the traction and last steroid injection
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provided only temporary relief of his symptoms. 

     An MRI performed on September 9, 2010 demonstrated in

pertinent part: 

There is disk desiccation at L4-5 and L5-S1.  There are also
posterior annular fissures in both of these disks.  There
are similar tiny areas of disk protrusion, which are both
central to right paracentral and probably represent tiny
disk herniations.... 

     A CT of the lumbar spine was perform in November of 2010. 

This diagnostic test revealed, in pertinent part:

  1. Post discogram status at L3-4 through L5-S1 levels. 
Broad based left paracentral-foraminal disc protrusion
and left sided annular tear on discogram at L5-S1 and
broad based posterocentral disc protrusion with slight
caudal migration and posterocentral annular tear on
discogram at L4-5 levels.

2. Diffuse disc bulges with a superimposed broad based
posterior disc protrusions at L4-5 and L5-S1 levels, as
described.

3. Mild spinal stenosis at L5-S1 and L4-5 levels.
4. Neuroforaminal compromise as enumerated; mild to

moderate bilateral at L4-5 and mild to moderate right
and moderate left at L5-S1 levels.

5. Partial straightening of lumbar lordosis, suggestive of
paraspinal muscle spasm.  

     After the claimant failed extensive conservation treatment,

his treating physician, Dr. Standefer recommended surgery, in the

form of a two-level fusion at L4-S1. 

Dr. Brad Thomas’s deposition was taken on August 10,

2011.  He essentially opined during his deposition, that the

claimant’s degenerative disc disease probably predated his work

injury.  However, Dr. Thomas specifically opined: 

But he had not ever had an incident that really triggered
this back pain. I think that probably working on the roof,
lifting up heavy shingles, or staying bent over in a
crouched position all day, got the ball rolling and kicked
off his lower back pain, and it certainly probably
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progressed and has stayed consistent because of his pre-
existing degenerative disease.

     In addition to this, Dr. Thomas opined that the “catalyst”

for the claimant’s need of treatment would be due to the work-

related injury and the degenerative changes.

     In Williams v. L & M Janitorial, Inc., 85 Ark. App.1, 145

S.W. 3d 383 (2004), the Arkansas Court of Appeals pointed out

that in workers’ compensation law, an employer takes the employee

as he finds him.  

    Therefore, in light of the persistent nature of the

claimant’s symptoms since the compensable incident despite his

compliance with extensive conservative treatment, the fact that

the claimant’s preexisting degenerative condition was

asymptomatic prior to his compensable injury, there being

absolutely no evidence of any subsequent trauma or new injury, 

the aforementioned expert opinion of Dr. Thomas (there being no

medical expert opinions to the contrary), and because the

claimant’s treating physician, Dr. Standefer’s recommends 

surgery after the claimant having failed substantial conservative

treatment), I find that the surgery recommended by Dr. Stendefer

is reasonably necessary and causally related to the claimant’s

compensable injury of August 23, 2010. 

     Pursuant to  Ark. Code Ann. § 11-9-508, the respondents are

liable for the expense of the additional treatment, in the form

of surgery, as recommended by his treating physician, Dr.

Stendefer.
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     While I realize that Dr. Thomas has opined that he disagrees

with Dr. Standefer’s recommendation for surgery, minimal weight

has been attached to this opinion, considering the chronic nature

of the claimant’s symptoms since his work incident, that his

treating physician, Dr. Standefer has recommended said surgery,

because conservative treatment has provided little to no relief

of his symptoms.  In addition to this, Dr. Thomas admitted that

he did review the findings of the discogram and it does not

appear that at the time of his deposition, he was made aware that

the claimant had undergone the steroid injections he recommended,

and obtained only temporary relief of his symptoms.     

B.  Temporary Total Disability

     An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that he is within his healing period and totally

incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981).

     The claimant contends that he is entitled to temporary total

disability benefits from March 4, 2011, until a date yet to be

determined.

     Here, the claimant sustained a compensable back injury on

August 23, 2010.  Since this time, he has continued with

debilitating back pain and related symptoms, with only temporary

relief of his symptoms.  The evidence demonstrates that the

claimant worked intermittently from the date of his injury, until
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March 3, 2011.  The claimant’s testimony demonstrates that from

date of his injury until March 3, 2011, either he worked light-

duty or was paid temporary total disability compensation.

     However, the claimant’s testimony demonstrates that after he 

underwent the steroid injections as recommended by Dr. Thomas he

attempted to return to work at light duty.  On February 22, 2011

Dr. Standefer placed a restriction of no lifting over 25-pound

along with a limitation of alternate sitting, standing and

walking.  These restrictions had not been removed as of the date

of the hearing.     

     The claimant attempted to return to work and worked until

March 3, 2011.  His testimony essentially demonstrates that after

working March 1st through March 3rd, he had difficulty walking and

moving.  Therefore, the claimant advised the respondent-employer,

he would not be going down to work at Dardanelle on March 4,

2011.  Thereafter, on March 7, 2011, Dr. Standefer directed the

claimant to refrain from working until June 1, 2011.   The

evidence demonstrates that a few days before June 1, 2011, Dr.

Standefer placed the claimant off work through August 15, 2011.

     Since this time, the claimant’s testimony demonstrates that

he has not been able to work, and he has not been able to see a

doctor.  His testimony shows that treatment for his compensable

back injury has been in “limbo.”  However, the claimant testified

that he is willing to undergo the surgery as recommended by his

treating physician, Dr. Standefer.          

     Considering the restrictions placed on the claimant by Dr.
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Standefer, his ongoing chronic back pain and related symptoms,

and his unsuccessful attempt to return to work, I find that the

evidence before me demonstrates that the claimant is unable to

perform any job duties with the respondent-employer.  The record

also shows that with these restrictions, the claimant is unable

to perform any of his prior work, which includes primarily, bull

riding and laborious work.

     Therefore, based on all the foregoing and the other evidence

presented in this case, I find that the claimant has remained

within his healing period and suffered a total incapacity to earn

wages at least since March 4, 2011, and continuing until a date

yet to be determined.  As a result, I further find that the

claimant proved by a preponderance of the evidence his

entitlement to temporary total disability compensation from March

4, 2011, to a date yet to be determined, 

C.  Attorney’s Fee

     The parties stipulated that respondents have controverted

this claim for additional benefits in its entirety.  Therefore,

the claimant’s attorney is entitled to a controverted attorney’s

fee on all indemnity benefits awarded herein to the claimant,

pursuant to  Ark. Code Ann. § 11-9-715.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.
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1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer- insurance carrier relationship    
         existed at all relevant times, including August 23,      
         2010.

3.  The claimant sustained a compensable low back injury on  
        said date.   

4.  This claim was accepted as a compensable injury and the
         respondents paid some reasonable and necessary medical   
         benefits and some indemnity benefits. 

5.  The claimant’s average weekly wage was $553.00 which 
         would entitle him to a temporary total disability rate   
         of $369.00, and a permanent partial disability rate of   
         $277.00.

6.  This claim for additional benefits has been
         controverted in its entirety.

7.  The claimant proved  by a preponderance of the           
    evidence his entitlement to additional medical treatment 
    in form of surgery, as recommended by his treating       
  physician, Dr. Standefer, pursuant to the provisions of    
  Ark. Code Ann. § 11-9-508.  Therefore, the respondents 

         are liable for the expense of this treatment under 
         the Act.

     8.  The claimant proved by a preponderance of the            
         evidence that he is entitled to temporary total          
         disability compensation from March 29, 2008, until a     
         date yet to be determined,
 
     9.  All other issues not litigated herein are reserved
         under the Arkansas Workers’ Compensation Act.

             
                             AWARD

     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth herein

this Opinion.       

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s
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attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     All issues not addressed herein are expressly reserved under 

the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

                                                                  

      

                                        ________________________
           CHANDRA HICKS

         Administrative Law Judge  
                                         

 

                                                                  
                                                                  
                                                                  
                                                                  
                                


