
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G007031

BEN DUONG CLAIMANT

FORTIS PLASTICS RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondents represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

On July 26, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for

hearing. A pre-hearing conference was conducted on April 19, 2011,

and a pre-hearing order filed that same day.  A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1, with

modifications and without objection is made part of the record. At

the pre-hearing conference, the parties agreed to the following

stipulations:

1. On January 17, 2010, and all other relevant

dates the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation

benefits are $240.00 for TTD and $187.00 for

PPD.

3.  The claim is controverted in its entirety.
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4. The respondents are entitled to the set-off

provided by Ark. Code Ann. §11-9-411 for any

payments made by any applicable third party

entity against any workers’ compensation

benefits which may be awarded.

At the pre-hearing conference, the parties agreed to litigate

the following issues:

1. Whether the claimant sustained compensable

injuries to his right eye, an organic brain

injury, and right hand on or about January 17,

2010.

2. The claimant’s entitlement to medical

services and temporary total disability

benefits from January 18, 2010 through a date

yet to be determined.

Prior to hearing the pre-hearing order was modified to reflect

a change in the issues to be litigated No. 1.  That change is

reflected in the pre-hearing order contained in the transcript.

The change reflects that head was marked out and replaced with an

organic brain injury.  The pre-hearing order after modification and

including stipulations and issues to be litigated was admitted

without objection.  The claimant contends that he sustained a

compensable injury to the right eye, the right hand, and an organic

brain injury on January 17, 2010, and is entitled to benefits as

such.  The claimant in this case was pro se at the time of hearing.

An interpreter was provided and present during the hearing.  The
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contentions have been drawn from the claimant’s pre-hearing

questionnaire as filed by his attorney prior to withdrawal from the

case. The respondents contend that claimant did not suffer a

compensable injury to his right eye, right hand, or an organic

brain injury. Further, respondents assert that any fall the

claimant may have suffered is idiopathic in nature and therefore

not compensable. The respondents also specifically allege that

claimant’s claim for injuries to his right eye, right hand, and the

organic brain injury are not supported by objective medical

findings.  Finally, the respondents assert credit for short term

disability benefits paid and medical benefits paid by the

claimant’s private health insurer.  Stipulations agreed to by the

parties at the hearing on July 26, 2011, and listed in the pre-

hearing order are hereby accepted as fact.  From a review of the

record as a whole to include medical reports, documents, and

matters properly before the Commission and having had the

opportunity to hear the testimony of the witness and his demeanor,

the following decision is rendered.

FACTUAL BACKGROUND

Claimant is a sixty-three year old male who worked for the

respondent for approximately twelve years prior to his accident and

dismissal (Record 7/26/2011, at p. 25). Claimant testified through

an interpreter at the hearing and related the events of January 17,

2010:

“I put the container into the fitting and it
didn’t snap shut. It wasn’t closed and I fell
forward into it.  My head hit into the side of
a container next to me.  My eye went down the
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side of the container. My arm went into the
container and it took my-–hurt my elbow and
also my shoulder. I started to go to the
hospital. And that guy that was sitting right
over there, Mr. Mike, he’s the one that took
me to the hospital.” (Record 7/26/2011, at p.
22, 23).

The claimant testified that he had no real position with the

respondent  but was an operator (Record 7/26/2011, at p. 23). He

testified that he gathered up items that fell from a machine and

put them inside the box [container](Record 7/26/2011, at p. 23,

24).  The claimant was taken to Human Resources subsequent to his

fall and then to the hospital (Record 7/26/2011, at p. 24, 25). The

ER notes from January 17, 2010, refer to a chief complaint of

“syncope” or fainting (Respondents’ Exhibit No. 1, at p. 18)

(Record 7/26/2011, at p. 40). Claimant then testified that he went

to see the plant doctor and was referred to his regular family

doctor (Record 7/26/2011, at p. 25, 26). 

On cross examination, claimant confirmed that he had high

blood pressure and headaches (7/26/2011, at p. 27, 28). He also

testified that he had occasional dizziness along with the high

blood pressure (Record 7/26/2011, at p. 29,30). Claimant’s

supervisor [Mike Lewis]testified that he saw claimant shortly after

the incident and claimant was in the bin (Record 7/26/2011, at p.

47). He testified that claimant said he was dizzy and that the door

on the box may not have latched (Record 7/26/2011, at p. 48). The

witness testified that he did not observe any defects to the box

(Record 7/26/2011, at p. 48, 49). Mr. Lewis also testified to

several episodes of dizziness, high blood pressure, and other
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health problems related to the claimant. He also stated that he had

driven the claimant to the hospital prior to January 2010 (Record

7/26/2011, at p. 49). Mr. Lewis testified to being shown bags of

medicine by the claimant. According to Mr. Lewis, the claimant

contended that he was taking these medications (Record 7/26/2011,

at p. 50). According to the documentary medical evidence, the

claimant returned to Sparks ER on February 2, 2010, complaining of

double vision.  A CT scan was performed showing results within

normal limits (Respondents’ Exhibit No. 1, at p. 20-23).

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

  The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under Arkansas

Code Annotated §11-9-102(4)(A)(i). See also Ark. §11-9-

102(4)(E)(i). A preponderance of the evidence means the evidence

having greater weight or convincing force. Smith v. Magnet Cove

Barium Corp, 212  Ark. 491, 206 S.W. 2d 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove the

existence of physical injury or damage is supported by medical

evidence.  Arkansas Code Annotated §11-9-102(4)(D) requires that a

compensable injury must be established by medical evidence. The
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statute also requires that the medical evidence submitted be in the

form of objective findings. Objective findings are defined in Ark.

Code Ann. §11-9-102(16)(A)(i) as those findings which cannot come

under the voluntary control of the patient. The statute requires

medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty, Arkansas Code Annotated

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions.  The Court in 2002, found that an MRI

revealing an injury to a disc as a result of a work-related injury

was sufficient to satisfy the requirement that a workers’ comp

claim be supported by objective medial findings as defined in §11-

9-102(16). Wal-Mart Stores v. Sands, 80 Ark. App. 51, 91 S.W. 3d

93(2002). 

In this case we must address whether the claimant sustained

compensable injuries to his right eye, an organic brain injury and

an injury to his right hand on or about January 17, 2010.  Upon

referral by Dr. Pham, claimant saw Dr. William Griggs on February

11, 2010 (Claimant’s Exhibit No. 1, at p. 30).  Dr. Griggs noted

that this was the first neurology consultation for the claimant

(Claimant’s Exhibit No. 1, at p. 22). Dr. Griggs noted that

claimant fell at work, was not rendered unconscious but does not

remember the fall. He notes that claimant says he has had headaches

and as a result was referred to him (Claimant’s Exhibit No. 1, at

p. 22).  Dr. Griggs noted that claimant had a CT brain scan that

was negative. Dr. Griggs also states that the claimant had seen Dr.

Saylor, an ophthalmologist, at the Eye Group. Dr. Griggs noted that
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Dr. Saylor did not find any damage to the optic nerve and he did

not find any specific abnormality. There was some macular

degeneration (Claimant’s Exhibit No. 1, at p. 22).  Dr. Griggs also

noted that he has been asked to evaluate him neurologically to see

if there was anything serious going on (Claimant’s Exhibit No. 1,

at p. 22). Dr. Griggs performed a brain stem auditory evoked

response test on February 11, 2010. In his report he stated that

Waves I, III, and V were identified and are normal on the left and

that all interpeak latencies are normal on the left. He also stated

that on the right Wave I cannot be identified and Waves III and V

are normal and symmetrical bilaterally (Claimant’s Exhibit No. 1,

at p. 27). As result of the consultation on February 11, 2010, Dr.

Griggs made the recommendation the claimant get an MRI (Claimant’s

Exhibit No. 1, at p. 26). Dr.  Griggs also noted that on the basis

of the physical exam he did not find any evidence of a brain injury

(Claimant’s Exhibit No. 1, at p. 26). Dr. Griggs reported, in the

consultation report of February 11, 2010, that claimant had a

normal EEG (Claimant’s Exhibit No. 1, at p. 29). 

On February 16, 2010, the MRI recommended by Dr. Griggs was

performed. The results of the MRI were: “some prominent

perivascular spaces incidently noted otherwise a negative exam”

(Respondents’ Exhibit No. 1, at p. 28). Dr. Griggs’ nurse followed

up with a notation that Dr. Griggs reviewed the MRI and it was

negative (Respondents’ Exhibit No. 1, at p. 30). On April 12, 2010,

claimant returned to Dr. Griggs for a follow up. Dr. Griggs stated

as a result of that follow up that on the basis of the physical
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exam he did not find any evidence of a brain injury and he advised

that he told the claimant that he did not find any evidence of a

neurological disability. He released the claimant to return to work

on that date [April 12, 2010] and he advised the claimant that his

MRI scan and his EEG were within normal limits (Respondents’

Exhibit No. 1, at p. 32). Interestingly, Dr. Griggs notes in the

prognosis that “he would expect this man to improve” (Respondents’

Exhibit No. 1, at p. 32).

 The respondents have supplied a review of the claimant’s

medical records by Dr. Reginald Rutherford of Little Rock,

Arkansas. Dr. Rutherford noted in his review of the claimant’s

medical records that there is no evidence from the studies

performed to suggest traumatic brain injury (Respondents’ Exhibit

No. 1, at p. 35). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury and that the

compensable injury is supported by objective medical findings. The

claimant has failed to show that he sustained a compensable injury

to his right eye, an organic brain injury, and an injury to his

right hand on or about January 17, 2010.  The claimant has failed

to provide any objective medical findings that would allow the

trier of fact to conclude that he suffered compensable injuries. 

In contrast to the medical findings in Wal-Mart Stores v.

Sands, here we have no objective medical findings that would

sustain the claimant’s contentions. Specifically, in Wal-Mart

Stores v. Sands, the Court referenced an MRI that revealed an

injury to a disc (Id at p. 96). In the present case, not only was
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the MRI negative but the CT scan was well as the EEG showed were

both negative and within normal limits. The findings, here, stated

with a reasonable degree of medical certainty are that the claimant

has no eye or brain injury. Dr. Griggs repeatedly reports no

evidence of brain injury. Dr. Saylor reported no trauma to the eye.

Finally, Dr. Rutherford, on review of the medical records, finds

that there is no evidence from the studies performed to suggest a

traumatic brain injury. While the testimony did show that the

claimant suffered a fall while he was at work, the source of that

fall and the reason for that fall are yet to be determined.  His

chief complaint was fainting. Additionally, here was no testimony

of dizzy spells, and other health problems. The claimant has given

the trier of fact no evidence to conclude that the fall caused

traumatic injuries to the eye, hand, and an organic brain injury.

There was no evidence submitted that supports the claimant’s

contention that he suffered an injury to his right hand.  Claimant

has not met his burden of proof by a preponderance of the evidence

to show that he suffered compensable injuries. He has not produced

objective medical findings that support this claim. The evidence

has shown that there is no connection between the January 17, 2010

incident and the claimant’s continued medical complaints.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by a preponderance

of the evidence that he suffered a compensable

injury to his right eye, his right hand, or an

organic brain injury. He has submitted no
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objective medical findings to support a

finding that he suffered compensable injuries.

2. Having not met the burden of proving a

compensable injury, the claimant is not

entitled to medical services related to the

treatment of his right eye, his right hand, or

the treatment of an organic brain injury.

Additionally, he is not entitled to temporary

total disability.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

   

                                                                 
           AMY GRIMES
                  ADMINISTRATIVE LAW JUDGE
                                         


