
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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DONNA DUNN, EMPLOYEE  CLAIMANT

McDONALD’S, EMPLOYER                      RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 7, 2011,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On July 25, 2011, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered among the parties, the issues to be addressed during the course of the

hearing, and the contents of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  Additionally, the parties stipulated that

the claimant earned wages sufficient to entitle her to weekly compensation benefits of

$334.00/$251.00, for temporary total/permanent partial disability.

The testimony of Donna Gay Dunn, the claimant, and Charles Wayne Dunn, coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Donna Gay Dunn, the claimant, has a date of birth of May 12, 1957.  The claimant has

been employed by respondent-employer for approximately twenty (20) years.  The claimant’s job

at respondent-employer is that of first assistant manager.  In elaborating on her job duties, the

testimony of the claimant reflects:

They’re the assistant to the store manager, and they pretty much do
everything that she says.  I run the floor, I check off trucks, I do
schedules; whatever needs to be done, I do it. (T. 10).

The claimant described her job as a “pretty demanding” physically.    

The claimant acknowledged that prior to the present claim growing out of a August 12,

2009, accidental fall, she sustained a low back injury in the employment of respondent-employer

for which she underwent low back surgery in 2001.  The testimony of the claimant reflects that

the low back surgery did not go well, in that she had a dorsal column stimulator implanted and

later removed.  The claimant was able to return to work for respondent-employer.

On November 8, 2008, while at work, the claimant fell off of a two-step ladder.  In

describing the mechanics of the afore, the claimant testified:

I was working on bulletin boards for my crew, and I was on a two-
step letter [ladder], and the bulletin boards were one on top of each
other, and I had to reach up pretty high.  And the two-step ladder
was a plastic ladder.  I lost my balance, slipped and fell flat on my
back, hitting my head on the floor. (T. 9).

The claimant explained that she was evaluated, treated, and later returned to work following the

November 8, 2008, accident.

In describing her accidental injuries of August 12, 2009, which serves as the basis for the

present claim, the claimant testified:
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I was coming in the back door.  I had just signed for the truck.  I
had just pulled on the parking lot, signed for the truck.  The
maintenance guys were off-loading the truck.  I was going in the
back door to clock in and get situated for work, and whenever I
went through the back door, I tripped over the threshold.  I didn’t
know that the threshold had been torn up as far as a piece of metal,
and it was halfway up, and I didn’t know it, and I tripped and fell
and fell flat on my face and my arm, my right arm and hurt it. 

I was - - I tripped with my right leg, and I went down.  I had my
purse and some books and a drink in my hand, and I grabbed the
frame of the door with my right hand trying to break the fall.  And
whenever I went down, I landed on my arm and I hit flat on my
face, and I was like out - - I was knocked out for like a second or
so.  I didn’t even know what had happened, and I was calling for
help, and that was it.  That’s basically it. (T.10-11).

The claimant described her symptoms over the week following the accident:

My right arm was hurting, my neck was hurting.  I had a real bad
headache.  My nose was throbbing.  A lot of discomfort. (T. 11).

The claimant suffered a broken nose in the accident for which she under went surgery, explaining

the results:

They fixed the nose. I still have problems with it, breathing and
what-have-you.  It’s not the same as it was before I got broke - -
before it got broke. (T. 12).

The claimant received medical treatment from Dr. Ragland, who is both the company doctor and

her family physician.  

The claimant underwent a cervical MRI in 2006.  In describing the basis for the afore, the

claimant testified:

I was having real bad headaches from my lower back problem.  I
was going to Dr. Gera - - excuse me - - for shots and injections,
and I told him that I was having real bad headaches, and he did the
MRI to check and see if anything was wrong. (T. 12-13).
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The claimant acknowledged that while her neck did hurt somewhat at the time of the 2006,

headaches, it was “not near like it is now”. (T. 13).

The testimony of the claimant reflects that she was performing the physical requirements

of her job in August 2009, to include lifting, bending, and reaching.  The claimant testified that

regarding the condition of her neck before the August 12, 2009, accident:

I didn’t have any limitation in my neck or arm or anything.  I
continued to work with no problems prior to the fall. (T. 13).

The claimant’s testimony reflects, regarding the symptoms in her arm following the August 12,

2009, accident:

It hurt.  I had a lot of pain in my arm.  It feels like it’s swollen.  I
have burning in my arm.  The pain goes from the neck all the way
down to my hands.  My thumb and first finger are numb and
tingling, and then, my little finger, and the finger next to it goes
numb and tingling.  It’s hard to hold the steering wheel to drive. 
It’s hard to write with a pen, eat, pick up baskets, pick anything up,
it’s hard to do, because it hurts that bad. (T. 14).

The claimant denied having any of the afore problems before the August 2009, fall.   The claimant

acknowledged that the doctors have tried to evaluate her shoulder and arm.  The claimant added

that each time she has seen the afore evaluating physicians both in Little Rock and Jonesboro, she

has discussed her neck and arm pain.  One of the physicians to evaluate the claimant’s neck

complaint is Dr. Lichtor, a Jonesboro neurosurgeon.

The claimant testified that she has been able to return to work for respondent-employer. 

The testimony of the claimant reflects regarding her return to work following the August 12,

2009, accident:

I was off work about the fall for about four or five days, and I went
back to work.  I have been working ever since with the exception
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of being off for surgery for my nose. (T. 15).

The claimant further testified regarding the impact of her injuries on the discharge of her

employment duties:

My job activities, it’s hard to do.  I’m repeatedly lifting baskets of
fries and whatever product I need.  If I can get a crew person to
bring it up, I get them to bring it up.  If not, then, I have to go and
do it myself.  I have to work long hours.  I work nine to ten hours,
eleven.  A couple of weeks ago, I had to do a double shift, because
the overnight manager didn’t show up.  So, that was like a fifteen-
hour shift right there.  And that just - - it made it worse.  It’s - - my
arm is hurting, it’s hard to pick anything up with my right hand. 
It’s hard to write.  It’s hard to eat. (T. 15-16).

The claimant testified that while Dr. Lichtor has offered conservative care in order to improve the

condition in her cervical spine as well as surgery.   The testimony of the claimant reflects that she 

desires to have surgery performed on her cervical spine by Dr. Lichtor.

During cross-examination the claimant acknowledged that she has had lots of different

medical problems over the years.  Among the afore, the claimant has had bilateral carpal tunnel

problems from working at a rice mill where she was employed at the time.  The claimant opined

that her current right hand symptoms are different from those she experience from carpal tunnel

problems.  The claimant testified that she settled the 2001 low back work-related injury.  Claimant

acknowledged that she has continued to have problems with her low back since the surgery.  Dr.

Tonymon performed the claimant’s low back surgery.  The claimant now receives medical

treatment under the care of Dr. Ragland for her low back complaints.

The claimant acknowledged that she has problems with anxiety and depression. 

Regarding the onset of the afore, the claimant offered:

Probably whenever my back pain started, because I was limited in
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what I could do and what I couldn’t do. (T. 19).

     The claimant is under the care of physician, Dr. Ragland, for the anxiety and depression and

takes medication.  In terms of the duration of her treatment for the afore, the claimant’s testimony

reflects:

Depression, ever since, I believe, 2000, 2001.  Anxiety and - - in
the past couple of years. (T. 20).

The claimant acknowledged that she also has osteoarthritis in her feet, lower back and neck, for

which she takes fifteen milligrams of Mobic every day.  The claimant added that the arthritis in her

neck was not as bad before the August 12, 2009, fall.  The claimant testified that while she has

range of motion in her neck, it is not as good as it was before the August 2009, accident.  

The claimant maintains that her neck was hurting the first time she went to see Dr.

Ragland the day of the fall.  The claimant noted that at the time her nose was throbbing and it was

addressed first.  In response to the findings in the MRI reflecting a broad base disc bulging with

left-sided stenosis and left-sided central spinal stenosis, the claimant offered regarding the location

of her symptoms:

Today, they are on my right side, and I did make complaints of it
being on my left side also, but not as bad as it is on my right side.
(T. 22).

The claimant testified that she has spoken to the doctor regarding her right-sided

symptoms/complaints, and by way of explanation, the claimant testified:

Sometimes it can cause problems on the right side even if it is
bulging on the left side. (T. 23).

The claimant offered that she was informed of the afore by Dr. Ragland.  The claimant’s

testimony reflects that she has been provided an explanation by Dr. Lichtor.   Though
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acknowledging that she has had a failed surgery on her low back, the claimant explained her

reasoning for wanting to pursue the cervical spine surgery:

So that I will be able to return to work to be able to use my arms
and hands, so that I can work and support myself. (T. 23).

The claimant testified that she was taken off work on October 6, 2011, by Dr. Ragland due to her

worsening condition.  The claimant continued, regarding the afore:

Yes, he did.  I explained that a couple of weeks ago, I had to do a
double shift, I’m doing ten and eleven-hour shifts, that adds to it,
the lifting of the fry baskets and the product that I need.  (T.24).

In terms of any recent activity to make her problem worse, the claimant offered:

Just my work, you know, all the heavy - - all the lifting of the fry
baskets and everything and - - (T. 24).

The claimant testified that she is not being taken off work because of her low back problems but

because of her neck and arm, which she attributes to the August 12, 2009, accidental fall.  

The medical in the record reflects that the claimant was seen by Dr. Braden on February

25, 2010.  The claimant testified that she was sent to Dr. Braden by respondents, before the

settlement of the low back workers’ compensation claim, which she attributes to the lack of

comment regarding her neck complaints. (T. 26).   While the claimant testified that she did not

make mention of her neck complaints to Dr. Braden during the February 25, 2010, evaluation, she

had no recollection of  its omission.  (T. 27).  

The claimant was sent to Dr. Sprinkle by respondent-carrier.  The testimony of the

claimant reflects that she was referred by Dr. Sprinkle to Dr. Pierce for her shoulder complaints. 

The claimant added regarding her contact with Dr. Pierce:

Said that I can come back within a year to have surgery on my
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shoulders.  Said that my problems in my arms was from a - - said
that I had spears - - spurs - - on my shoulders. (T. 28).

The claimant continued:

Dr. Sprinkle wanted me to see one o f his doctors in his clinic, and
the workers’ comp nurse told me - - told the doctor, no, she
wanted me to go to her doctor, which was Dr. Pierce. (T. 29).

The claimant testified that she was referred to Dr. Lichtor by Dr. Ragland.  The testimony of the

claimant reflects that she has seen Dr. Lichtor on one or two occasions.  The claimant testified

that it is her understanding the her visit to Dr. Sprinkle was for a second opinion.  As to whether

she is interested in having a third opinion from a different doctor, the claimant testified:

I don’t know what to say.

I want the situation fixed, so that I can work.  If that’s what it
takes, then, that’s - - (T. 29).

The claimant testified that she would like a third opinion on her cervical condition before agreeing

to have surgery by Dr. Lichtor.  

The claimant provided testimony regarding the worsening of her condition which resulted

in her being taken off work by Dr. Ragland:

My arm has gotten worse.  It’s hard to hold anything, pick anything
up.  I can’t - - it’s hard to drive.  My daughter or my husband has
to drive for me.

My right arm right now is hurting the worst.  I’m not having that
much pain in my left arm, no. (T. 30).

During further examination, the claimant that she disclosed to her attorney on the morning of the

hearing that she had been taken off work by Dr. Ragland on October 6, 2011.  As far as a third

opinion, the claimant’s testimony reflects that she is confident with Dr. Lichtor being her surgeon
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and the evaluation that he has performed regarding her cervical spine surgery.  The claimant

desires to have the cervical spine surgery if authorized.

Charles Wayne Dunn, the claimant’s husband of thirty-five years, corroborated the

testimony of the claimant with respects to the claimant’s prior back injury, surgery, and treatment

in connection with same, to include that provided by the pain management physician, Dr. Gera. 

Mr. Dunn also corroborated the claimant’s testimony regarding the claimant’s ability to work

without restrictions or limitations, other than her low back hurting once in a while.   As far as any

problems that the claimant experienced with respect to her neck and arms before 2009, Mr. Dunn

offered:

I don’s really recall any problems with her neck or her arms.  Once
in a while, she would complain of an occasional headache, but who
doesn’t.  I mean, most of us do that anyway. (T. 34).

Mr. Dunn was aware of the claimant’s August 12, 2009, accident at work.  As far as his

knowledge of the claimant’s condition relating to her neck and arms, Mr. Dunn’s testimony

reflects:

Well, it wasn’t but a day or two, maybe three after the incident that
she went to pick up her purse and she dropped it, and said a few
choice words and said, “That hurt.”  And she didn’t really know
why, and then, kind of put two and two together that it was
probably related to that.  And I think after that, she got another
appointment with the doctor and went in and pursued that. (T. 35).

Mr. Dunn provided a description of his observation of the claimant’s continuing problems relating

to her neck and arms since the August 2009, accident to the present:

Well, she has a little trouble, like at night when we go to sleep, she
can’t get comfortable with her neck and cannot lay on her right arm
or whatever.  Pretty much has to lay on hr left side and her back. 
Also, like she was saying earlier, my daughter or myself generally
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have to drive her around town.  We are unable to drive her to work
because both of us work also.  So, she manages to do that most of
the time.  As far as work, all I can tell you is what she’s told me,
and she’s already informed you of that.  Around the house, the
house is a disaster, because she’s really not able to do much with
her arm like it is.  She’ll go to pick up a cleaning cloth and maybe
go to wipe the refrigerator or go wipe off the stove or try to do
dishes.  It doesn’t last long.  I mean, she can’t function that well
with her arm like it is. (T. 35-36).

The medical in the record reflects that the claimant was seen by Dr. Darrell Ragland on

August 12, 2009, following her work-related accidental fall.  The chart note of the afore visit

reflects, in part:

CC: tripped and fell at work this morning, thinks nose might be
broken, also right arm is hurting.

HPI:
tripped and fell on floor this am at work fell on right arm and nose
nasal film - no fracture spine right humerus and elbow x 3 - normal. 
tx ice and time follow up 1 week (may cancel if better).

*          *        *

IMPRESSION
O Problem list: CONTUSION, NOSE
PAIN IN SOFT TISSUE OF LIMB (CX #1, p. 1-3).

The claimant was seen in follow-up by Dr. Ragland on August 18, 2009, for the complaints

growing out of the August 12, 2009, accident.  Dr. Ragland referred to the claimant to Dr. Gary

Woodward at the Otolaryngology and Facial Surgery Center during the August 18, 2009, visit.

(CX #1, p. 4-7).  

The medical in the record reflects that during a September 29, 2009, follow-up visit with

Dr. Woodward a septoplasty was recommended and scheduled for the claimant in connection

with the treatment of the fractured nasal bone and deviated nasal septum. (CX #1, p. 8-9).  On
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October 14, 2009, the claimant underwent the afore operative procedure at Outpatient Surgery

Center of Jonesboro by Dr. Woodward. (CX #1, p. 11-13).

The medical in the record reflects that the claimant was again seen by Dr. Ragland on

December 9, 2009.  The office notes of the afore visit reflects, in pertinent part:

CC: fell at work aug 12, neck and arms hurt, neck pops, med refill

HPI: when broke nose hurt neck and musculoskeletal pain l upper
arm since fall and no other injury right hand/ numbness small finger
at times and neck pain stiffness august 12 th was the fall so 
symptoms since so get mri cervical. wants off atenolol as fears
makes her sleep, ...change to lisinopril... if hr increase > 100 may
change back wants 7.5 hydoc as works better I discussed with
patient today the addiction potential of the medication, and the
patient seems to understand this risk. (CX #1, p. 14-18).

On December 14, 2009, the claimant underwent the above recommended cervical MRI at St.

Bernards Regional Medical Center by Dr. Donald Nicell.  The radiology report of the afore study

reflects, in pertinent part:

FINDINGS:

C6-C7:   Broad-based posterior disc bulging with mild left-sided
neuroforaminal stenosis and central spinal stenosis.  This appears to
have slightly enlarged since the previous study from 02/16/2006. 
No significant cord enhancement on the axial images post
gadolinium. 

*          *         *

CONCLUSION:
Slight interval increase in size of a posterior disc protrusion at C6-
C7 since 02/16/2006.  There is mild central spinal stenosis and mild
left neuroforaminal stenosis present.  These appear slightly more
pronounced than previously seen. (CX #1, p. 19-23).

While the record reflects the presence of a February 25, 2010, evaluation report by Dr.
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Terence P. Braden, III, D.O., a review of the report clearly reflects that the evaluation was in

connection with the claimant’s back pain growing out of a work-related injury of November 2008. 

While Dr. Braden’s report focus principally on the claimant’s work-related low back injury and

treatment associated with complaints growing out of November 2008, accident, there is mention

made of the results of the claimant December 14, 2009, cervical MRI:

.      .     .    .  There is report of MRI scan of the cervical spine
showing disk bulging at C6-7.  Based upon this report which was
present on 2-16-2006 and according to the radiologist is slightly
greater than the one done in 2006. (RX #1, 1).

The medical in the record reflects that the claimant was referred to Dr. Terry Lichtor, a

Jonesboro neurosurgeon, by Dr. Ragland in connection with her cervical spine complaints.  The

February 25, 2010, report of Dr. Lichtor regarding the results of his evaluation of the claimant

reflects, in pertinent part:

.     .     .   The patient developed neck and bilateral arm pain worse
on the left side beginning last fall.  The patient also feels some arm
weakness.  Today on exam the patient has pain on neck movement
in a variety of directions.  The patient ambulates well.  There is pain
on movement of the neck in a variety of directions.  Pinprick
sensation is diminished over the right C7 dermatone.  The motor
strength is good.  The reflexes are 1+ and the toes are downgoing
on babinski.  The patient underwent an MRI of the cervical spine
demonstrating a posterior disc protrusion at C6-C7 associated with
mild central spinal stenosis and mild left neuroforaminal stenosis. 
The patient was given the option of continued conservative
management versus surgery, and the patient would like to undergo
surgery pending insurance approval.  The details of the surgery
including expected benefits, potential risks and alternative
treatments have been outlined.  (CX #1, p. 24)

The claimant was again seen by Dr. Ragland on April 7, 2010.  The office note of the

afore visit reflect, in pertinent part:
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HPI: notes only took pristiq 1-2 weeks, wants to retry . . . she
notes in bed till noon daily.  crying. irritable...waiting on neck to be
fixed....said nothing can be done for back...WCC. dragging feet she
noted so hired attny yesterday we can change to pristiz from
cymbalta . discussed counselling .said had in past. i offered
again/declines. rx oscal, follow up July blood work etc before prn
.bunions walking on the bone   waiting on back settlement . will bet
referral when settlement . some paion meds dr lichotr contract
today..up to 4 a day she notes, i will limit tid max. (CX #1, p. 27).

On May 21, 2010, the claimant was evaluated by Dr. Brent Sprinkle, D.O., a physical

medicine & rehabilitation physician specializing in non-operative care of the spine.  The May 21,

2010, evaluation report by Dr. Sprinkle regarding the claimant reflects, in pertinent part:

CHIEF COMPLAINT:
Neck pain, left anterior shoulder pain.  She had some back and leg
pain but that was pre-existing by her account.  Main pain in kind of
bilateral neck pain and left proximal anterior shoulder pain.

HISTORY OF PRESENT ILLNESS:
Can be severe.  Can be sharp, stabbing, throbbing, aching, burning. 
Worse with standing, lifting, twisting, lying in bed, coughing,
sneezing.  Improved with rest and heat.  She had a fall on her face. 
She had her right arm on the door and her face hit the floor.  She
has had some nose surgery.  She has had no injections therapy on
her neck or shoulder.

RADIOLOGY REPORT

X-rays show diffuse degenerative change.  Cervical spin MRI
shows diffuse degenerative change small herniation at C6-7 but she
doesn’t have symptoms really consistent with C6 or C7
radiculopathy. 

*          *         *

IMPRESSION:
1. Cervical degenerative disc disease
2. Cervical myofascial pain
3. Cervical disc herniation
4. Left bicipital groove tendinitis
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PLAN:
1. Left bicipital groove tendon injection.  Post injection she is

markedly better.
2. Will supply Voltaren gel.  The risks and benefits of the

medication were discussed with the patient, and the patient
demonstrated good understanding of the discussion.

3. Have her return to work light duty with no reaching with
her left arm.

4. Get into therapy for neck and iontophoresis to the shoulder.
5. See her back in about four weeks.
6. She is working currently at McDonald’s. (RX #1, 2)    

The medical evidence in the record reflects that the claimant was again seen by Dr. Sprinkle on

July 2, 2010.  The office note of the afore visit reflects, in pertinent part:

FOLLOWUP VISIT:
Right arm pain has resolved.  Neck pain is better.  She has both
anterior shoulder pain.  The injection helped her tremendously and
the she was doing some stationary upper extremity bicycle work
and seemed to reaggravate things.

IMPRESSION:
1. Cervical degenerative disc disease
2. Cervical strain resolved
3. Bicipital groove tendinitis persistent

PLAN:
1. She has already been to therapy.
2. She is using Voltaren gel.
3. We did a repeat injection today.
4. I think from the cervical spine standpoint she is at maximum

medical improvement with a 0% permanent impairment
rating.

5. She can return to work full duty regarding that.
6. She has some left anterior shoulder pain that I think is

probably bicipital grove tendinitis.
7. This is her second injection and still seems fairly persistent

so will go ahead and plan to get a dedicated MRI of her
shoulder and get a consult with Dr. Pearce to see if he has
anything else to offer her regarding her persistent bicipital
groove tendinitis.  I thin that is really the only limiting factor
in having her return to regular duty.
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8. I will see her back on an as needed basis. (RX #1, 3).

The evidence in the record reflects that the claimant was evaluated by Dr. Charles E.

Pearce, a Little Rock orthopedic surgeon, on July 29, 2010, pursuant to the above referral of Dr.

Sprinkle.  The July 29, 2010, report of the afore evaluation reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Ms. Dunn is a 56-year-old, right-handed lady who fell while on the
job at a McDonald’s Restaurant, where she works as an assistant
manager.  She apparently tripped over a threshold, tried to break
her fall, had what sounds like an axial load to her left arm but also
sustained a nasal fracture as well as neck and arm injuries.  She has
never had similar prior problems in the past.  She has had surgery to
her nose and has had continued problems with her shoulder that led
to an MRI scan done today, 07/29/2010, showing rotator cuff
tendinopathy, no rotator cuff tear, and bursitis, as well as
acromioclavicular joint arthrosis.  She reports that she has never
had similar prior problems n the past.  She has worked at
McDonald’s for several years.

*          *          *

PHYSICAL EXAMINATION:
She is 5 feet 4 inches, 222 pounds, in no pain at rest, alert, and
oriented x3.  She has no pain at the acromioclavicular joint.  She
has positive impingement and Hawkins.  She has negative O’Brien,
Speed, two-finger abduction, lift-off.  She has good strength in all
planes.  She is neurovascularly intact. 

*         *          *

RECOMMENDATIONS:
1. Diagnostic and hopefully therapeutic injection left

subacromial space.  This was done after asceptic prep with
Betadine.  A mixture of 4 cc of 0.5% Marcaine and 2cc of
Celestone Soluspan was injected, well tolerated.

2. Home exercise program.
3. Regular duties.
4. Recheck for followup in four weeks. (RX #1, 4)

The claimant was seen in follow-up by Dr. Pearce on August 24, 2010.  Dr. Pearce noted in the
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afore report that the injection done in the claimant’s left shoulder during the previous visit was

“virtually curative for her”.  The report further reflects that the clamant was at maximum medical

improvement as pertains to her shoulder as of August 24, 2010, with 0% permanent partial

impairment.  (RX #1, 6).

The record reflects the presence of a April 8, 2011, medical opinion of Dr. Lichtor,

regarding the claim.  Specifically, the afore reflects that it is the opinion of Dr. Lichtor that the

August 12, 2009, resulted in an new injury to the claimant’s cervical spine, and that neurological

surgery would represent reasonable and necessary medical treatment for the cervical disc injury.

(CX #1, p. 30).  Responsive to inquiry from the respondents’ attorney, addressing the changes in

the claimant’s C6-C7 posterior disc protrusion between the February 26, 2006, MRI and the

December 14, 2009, MRI, Dr. Lichtor relayed, “The natural history of a disk protrusion would be

to shrink with time”.  In his hand-written responses on the September 7, 2011, letter of

respondents’ attorney, Dr. Lichtor also address the claimant’s failed low back surgery in relation

to cervical disc surgery. (CX #1, p. 31).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed among the parties on August 12, 2009, 

during which time the claimant earned wages sufficient to entitle her to weekly compensation

benefits of $334.00/$251.00, for temporary total/permanent partial disability benefits.
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3. On August 12, 2009, the claimant sustained an injury to her cervical spine arising 

out of and in the course of her employment, and is entitled to corresponding appropriate workers’

compensation benefits, to included cervical surgery as recommended by her treating surgeon, Dr.

Terry Lichtor, which is reasonably necessary in connection with the treatment of the compensable

cervical injury.

4. Matters not addressed herein, to include permanency, are expressly reserved.

5. The respondents have controverted the compensability of the claimant’s August 

12, 2009, cervical disc injury.

CONCLUSIONS

Neither the employment relationship nor the occurrence of the August 12, 2009, accident 

fall of the claimant within the course and scope of her employment with respondents is disputed. 

In addition to the injuries accepted by respondents as growing out of the August 12, 2009, the

claimant contends that she also suffered an injury to her cervical spine which requires medical

treatment, to include surgery, and for which she is entitled to corresponding workers’

compensation benefits along with controverted attorney fees.  The contentions of the parties

regarding the claimant’s cervical spine claim are as set forth in their responsive filings to the per-

hearing questionnaire, which is also a part of the Pre-hearing Order.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

In workers’ compensation law, an employer takes the employee as he finds him, and
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employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with

the disease or infirmity to produce the disability for which compensation is sought. St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).    Indeed, an aggravation of

a pre-existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).

On August 12, 2009, the claimant suffered an accidental fall within the course and scope

of her employment.  There is not a dispute regarding the mechanics of the claimant’s August 12,

2009, fall.  Further, it is undisputed that the claimant fell on her face such that she fractured her

nose and required surgery in connection with it.  In order to be entitled to workers’ compensation

benefits for a specific incident injury, the claimant has the burden of proving by a preponderance

of the evidence that she suffered an accidental injury, identifiable by time and place, and that arose

out of and in the course of her employment, caused internal or external physical harm to her body

and required medical services by medical evidence supported by objective findings.  Ark. Code

Ann. §11-9-102 (4)(A)(i) (Repl. 2002).

In the present claim, as noted above, the occurrence of the claimant’s August 12, 2009,

accidental fall is not disputed.  The claimant received treatment in connection with the treatment

of her injuries from the August 12, 2009, accidental fall, on the date of its occurrence under the

care of Dr. Darrell Ragland, who was both her family doctor and the respondents’ physician.  The

medical evidence preponderates that the claimant registered complaints regarding her cervical
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spine to her treating physician which she attributed to the August 12, 2009, accidental fall.  The

claimant has previously undergone a cervical MRI on February 26, 2006, in connection with

treatment for a prior compensable injury involving her low back.  Following the August 12, 2009,

work-related accidental fall, and subsequent complaints of neck and upper extremity complaints,

the claimant underwent another on cervical MRI scan on December 14, 2009.  The comparison of

the two (2) studies disclosed appreciable and significant changes regarding the C6-C7 disc. 

Further, the claimant’s treating surgeon has opined that the new injury to the C6-C7 disc is the

product of the claimant’s August 12, 2009, accident fall.  Additionally, Dr. Lichtor has opined

that neurological surgery would represent reasonable and necessary medical treatment of the

claimant’s cervical disc injury.  

The claimant has sustained her burden of proof by a preponderance of the credible

evidence that she sustained an injury to her cervical spine in the August 12, 2009, accidental

work-related fall, and that the surgical treatment of the cervical disc injury is reasonably necessary

medical treatment for which respondents are liable, pursuant to Ark. Code Ann. §11-9-508 (a)

(Repl. 2002).  The respondents have controverted the compensability of the claimant’s cervical

spine injury, along with her entitlement to all appropriate corresponding workers’ compensation

benefits.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the claimant’s

compensable cervical disc injury growing out of the August 12,2009, work-related accidental fall,

to included the surgical procedure as recommended by the claimant’s treating surgeon, Dr. Terry
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Lichtor.

Maximum attorney fees are herein awarded to the claimant’s attorney on indemnity

benefits growing out of this award of compensability of the claimant’s August 12, 2009, cervical

disc injury, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved. 

IT IS SO ORDERED.

__________________________________________
ANDREW L. BLOOD 
Administrative Law Judge

       

  


