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Hearing before Administrative Law Judge O. Milton Fine II on August 17, 2011 in Conway,
Faulkner County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Walter A. Murray, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 17, 2011, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on May 16, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

withdrawal of the third, they are now the following two, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on all pertinent dates

and particularly on June 16, 2010.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of two more issues at the hearing, they now read as follows:

1. Whether this claim should be dismissed pursuant to AWCC R. 099.13 or

Ark. Code Ann. § 11-9-702(d) (Repl. 2002).

2. Whether Claimant sustained compensable injuries to her neck and back.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. What was Claimant’s average weekly wage?

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that she sustained compensable injuries to her neck and

back on June 16, 2010 while lifting a patient and is entitled to benefits.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

while in their employment, nor did she sustain an injury within the meaning

of the Arkansas Workers’ Compensation law.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 will not be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her neck or back.

5. Because of the above finding, the remaining issues are moot and will not be

addressed.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 3

At the hearing, Claimant sought the admission of a handwritten, notarized

statement dated August 16, 2011 (the day before the hearing) and purportedly signed by

“Julia Chambers, RN BSN.”  Respondents’ counsel objected, stating:

Well, that would stand in the place of testimony of a witness who is not here
for cross-examination, and we’ve not previously been provided with that
document, so we can’t cross-examine that witness.  And it’s [sic] also
contains–it also contains hearsay testimony, but primarily, the fact that it
eliminates our ability to cross-examine that witness.
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While on the witness stand, Claimant was asked to respond to this objection.  She testified

that she witnessed Chambers prepare and sign the statement.  When asked why she did

not simply call Chambers to testify, she responded:

Well, at first she didn’t know if she even wanted to get involved, because
there are other people that could have really helped in my case, but a lot of
people did not want to get involved.  And so when I talked to her yesterday
and asked her, has she changed her mind, she said that she would go
ahead and write a statement and put her number on there if she was needed
to be reached.

Concerning the hearsay objection, the analysis of this aspect of the issue falls within

the purview of Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the correspondence would not help to

“best ascertain the rights of the parties.”  I have no means with which to assess the

credibility of Chambers or determine the truthfulness of the account in the statement.

Moreover, I note that Claimant never listed Ms. Chambers as a potential witness,

and did not provide this statement to Respondents until the hearing.  This violates the

prehearing order, which reads:  “Exhibits and the identity of witnesses must be exchanged
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at least seven (7) days prior to the hearing.”  For these reasons, Claimant’s Proffered

Exhibit 3 will not be admitted into evidence.
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1These records contain highlighting (which at times obscures the original text),
underlining and marginal comments made by Claimant, which violates the prehearing
order provision that reads:

Further, the parties are advised that exhibits should not be highlighted or
underlined.  If any exhibits are altered, it will be necessary to substitute
those pages before the transcript is prepared for appeal.

At my direction, the court reporter endeavored to remove the comments, highlighting
and underlining.  I will not consider any remaining marks in rendering my decision.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, the letter from the

Commission to the parties dated July 18, 2011 concerning the rescheduling of the hearing

and the addition of an issue, consisting of one page; Claimant’s Exhibit 1, a compilation

of her medical records1, consisting of 21 pages; Claimant’s Exhibit 2, Explanations of

Benefits pertaining to Claimant, consisting of 14 pages; and Respondents’ Exhibit 1,

another compilation of her medical records, consisting of four pages.

In addition, for purposes of the consideration of Respondents’ motion to dismiss,

the entire Commission file has been incorporated by reference.

Testimony

Saundra Duggar.  Under questioning from the Commission (due to her pro se

status), Claimant testified that she is 48 years old and attended three years of college.
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She has been a registered nurse (“RN”) for three years, and was a licensed practical nurse

(“LPN”) and a certified nursing assistant (“CNA”) for ten years each.  Claimant stated that

she has been employed at Respondent Conway Regional Rehabilitation Hospital since

March 13, 2009.  She described her job there as follows:

For the most part, my duties are assessment; medication administration;
treatments; respiratory; we have to help pass out trays and all; we do–CNAs
to this too–I mean we have to help pass out trays; take people to the
bathroom; lift people up in the bed; whatever we needed to do.  I mean it
was just–it’s still a part of nursing is to help the patient, the patient care as
well.

According to Claimant, at around 3:00 p.m. on June 16, 2010, the following happened:

On that day, a nurse asked me to come into a patient’s room with her to lift
a patient up in the bed . . . Theresa Zulpo, [who] is an RN–was an RN at the
facility at that time, asked me to come help her lift a patient up in the bed.
I went into the patient’s room and we’re always supposed to get our
position–proper position and then count to three and then, you know, do the
maneuver.  And so I said, “I’m going to count to three and then we’re going
to pull the patient up.”  Well, before I could even really count to one, you
know, she started pulling the patient up.  So I tried to help to keep from
hurting her, and in that instant, I felt pain.  The patient that we were lifting
was flaccid on the left side, which means he had no movement of his left
side at all.  It was just so–you know, it [was] just dead, his left side was.  I
was on the left side when I lifted.  It was a patient, probably 230 or 250
pounds.

In performing this action, Claimant and Zulpo were standing on opposite sides of and

perpendicular to the bed and were grasping a draw sheet that was under the patient’s hips

and back.  They were trying to move him closer to the headboard and further away from

the footboard.  Claimant was bent slightly at the knees.

Claimant’s testimony was that she “instantly” felt “[d]ull, burning, aching pain” in her

“lower neck/upper back area.”  She rated this pain as 7/10 to 8/10.  Despite this pain, she

and Zulpo had to re-position the patient.  Claimant stated that she told Zulpo that the
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maneuver had hurt her back.  However, she did not report it to anyone else.  After the

incident, she went and took some Ibuprofen and finished the four hours remaining on her

shift.  Notwithstanding the medication, she still had some pain in her back and neck.

Following her arrival at home, she took more Ibuprofen and slept on the couch.  She woke

up later that night with “excruciating” pain running up the back of her head and causing

vertigo; and as a result, she had her husband take her to the emergency room at Conway

Regional Hospital–which is a separate building from the facility where she is employed.

At the emergency room, she related how she had become injured and she underwent x-

rays and a CT scan.  Her reports from this visit are in evidence.  Claimant’s primary care

physician, Dr. Charles Howard, referred her to Dr. Scott Schlesinger.  Those records are

in evidence as well.  He administered a series of three epidural steroid injections in her

cervical spine.  She also underwent physical therapy.

According to Claimant, she has pre-existing degenerative joint disease.  But the

condition was not really bothering her; the only pain she had with it was not severe, and

nothing like what she experienced after the lifting incident.  She had lifted patients before,

including at her previous positions; but she never experienced problems when doing so.

At first, Claimant related that other than Zulpo, she did not inform anyone at work

that she had been injured there until July 8, 2010–on that date, she informed Sherry Gann,

the executive director at her place of employment.  But later in her testimony, when she

was asked to explain why no inquiry had been made about her three-week absence from

work by this point, she stated that she had told “several” other employees in the interim
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that she had been hurt at work.  The individuals were Yolanda Madden, an RN; Michelle

Morgan, also an RN; and Gwen Morgan, an LPN.

Claimant’s testimony was that she was off work from June 17, 2010 until September

9, 2010.  She has not undergone any treatment since then, and has been released by her

physicians.

When shown her Exhibit 2, Claimant explained that these were the EOBs in

connection with her treatment.  She has paid out approximately $500.00 in co-pays or

deductibles for her treatment.  Her group health insurance carrier has been covering her

treatment.

When questioned by Respondents, Claimant testified that on the day before the

alleged lifting incident, she had gone to Dr. Howard and told him that she had been doing

a lot of lifting at work and was having some problems with her neck and back.  Howard

informed her that this was outside his area of expertise and referred her to Schlesinger–at

the time of her alleged injury, she already had an appointment scheduled with Schlesinger.

She was satisfied with his treatment of her, and she was released on September 9, 2010

with no impairment rating.

Claimant stated that a Dr. Howard had informed her in 2006 that she had

degenerative problems.  She had been struck from behind in a automobile accident, and

that led to the discovery.  Her problems were primarily in her back.  Claimant was also

rear-ended in another accident in 2003 or 2004, and it resulted her being off work for two

to three weeks.  She has problems with numbness in her arms that pre-date June 2010.
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Claimant stated that her neck problem before the alleged lifting incident was “very mild.”

She admitted that her cervical MRI reflects degenerative problems.

With respect to the average weekly wage issue, Claimant testified that during the

period she was injured, she made $21.50 per hour and worked 36 hours per week.  She

was paid at this rate for the one or two months prior the injury; before then, she was

making around $31.00 per hour.  

She did not tell her group health carrier that her injury was not work-related in order

for them to cover her treatment.

Under additional questioning from me, Claimant explained that she told Dr.

Schlesinger that her neck pain was mild prior to her lifting the patient, and then it

increased.  When asked about her time off work, she testified that she was first taken off

work on July 7, 2010.  However, she later stated that other physicians had taken her off

work before then.  But she never explained how she was able to do this prior to her

officially reporting having a work-related injury.  At this point in her testimony, she also

identified Julia Chambers, the charge nurse, as someone to whom she reported her

alleged injury; this occurred on June 17, 2010.  She also allegedly told Rhonda Adams,

the Director of Nursing, about one week after the injury.

Claimant also clarified her previous testimony about her average weekly wage.

From May 2009 to May 25, 2010, she worked the “weekend option” at Conway Regional

Rehabilitation Center.  During this period, she still worked 72 hours every two weeks.  But

on the weekends, her hourly rate was $28.17, with $2.30 per hour extra for the night shift.
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On top of this, she earned an additional ten percent (10%).  She testified that her rate was

$31.00, $32.00.  It was somewhere in that neighborhood.”

When questioned further by Respondents, Claimant testified that she filled out the

Form AR-N on July 21, 2010–but she was adamant that she reported the alleged injury on

July 7, 2010.

Because of her pro se status, Claimant was afforded the opportunity to make a

statement for the record about her claim.  That statement included the following:

Well, I think it’s been gone over, but I would like to just reiterate it, was that
I’m not denying that I didn’t have degenerative disc disease, but I have had
that for years.  I’ve worked in the healthcare field for years.  I have not every
been injured before, work related.  It’s always been something else outside.
And I’m still over there now, lifting, you know, able to do that even after
getting the injections, still able to be over there and do my job properly, so
. . . .”

Records-Medical

The medical records of Claimant that were introduced at the hearing, and which are

part of Claimant’s Exhibit 1 and Respondents’ Exhibit 1, reflect the following:

Pre-Incident.  In Claimant’s records with Dr. Howard from March 31, 2009 through

April 30, 2010, he reported that her neck had full range of motion.  On June 15, 2010, she

presented to him with “neck pain, midline, lower cervical, 1-2 yrs., off/on progressively

worse and daily over last 2 wks, no injury, associated with/bilateral numbness[.]”

(Emphasis added)  Her examination again showed full range of motion in the neck.  He

noted that she had “numbness in arms w/ pressing on lower cervical spine,” and

recommended a cervical MRI.
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Post-Incident.  Claimant presented to the emergency room of Conway Regional

Medical Center on June 17, 2010 with the following history:

This is a 47-year-old female who has had some spasm and pain in her
posterior mid-thoracic area off and on for the last few days.  Occasionally she
has some paresthesias in her right arm and right leg.  Then today she had a
little bit of paresthesias in her face.  She denies any unilateral weakness and
unilateral visual or cognitive symptoms, nausea, anterior chest pain,
shortness of breath, fall, blow, or injury, fevers, chills, or cough, melena or
hematemesis.  She has a history of some thoracic spine problems in the past.
She has had x-rays done here a couple of years ago that show some
degenerative change there.

Examination showed “a little spasm and tenderness in the upper thoracic musculature, a

little more on the right.”  Dr. James Clark wrote:

I feel like she is having some muscle spasm and that is causing these
symptoms.  Certainly she could have a cervical disk problem that is causing
some of this.  I am going to write her a prescription for Soma.

On July 7, 2010, she reported to Dr. Howard that she was still having back, neck and

bilateral shoulder pain, along with vertigo.  She was still noted to have full range of motion

in her neck.  He noted that Claimant “is a Rehab nurse where lifting is apart [sic] of her job.”

Howard wrote that she had an upcoming appointment with Dr. Schlesinger and should not

perform any lifting until evaluated by him.

When she presented to Dr. Schlesinger on July 12, 2010, Claimant related that she

was having pain in her arms along with numbness and tingling, but most of the pain being

in the neck and shoulders.  According to her, the pain “has gone on for quite some time, but

it had increased since mid June.”  She told Schlesinger that “[s]he was lifting a patient when

this began” and that “it was insidious in onset.”  Claimant added that her symptoms were

worsening.  Schlesinger noted that she had “decreased range of motion in the cervical
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spine by 15-20%,” but did not note if this active or passive range of motion.  The doctor

wrote:

Her MRI scan of the cervical spine by report [which is not in evidence]
suggests degenerative changes.  They did not sound like anything surgical,
but she did not bring the actual films of the cervical spine.  She is going to do
this the next time she comes.  The decision was made to obtain plain x-rays
of the cervical spine.  This study shows degenerative changes.  No fracture,
dislocation or instability seen.

He recommended cervical epidural injections.

The first injection took place on August 5, 2010.  Dr. Schlesinger listed the pre and

post-operative diagnoses as “[c]ervical disc displacement,” but did not explain the origin of

this finding.  He wrote that her pain after the injection was rated as 2/10.  She related to him

that she had neck and bilateral shoulder pain ‘that has increased since about mid June.”

He noted that her cervical spine range of motion was within normal limits.  The second

injection occurred on August 19, 2010, and reduced her pain from 3/10 to 0/10.  The third

took place on September 2, 2010, and Claimant rated her pain as 0/10 to 1/10.  Dr.

Schlesinger instructed her to continue with a home exercise program.

Records-Nonmedical

Claimant’s Exhibit 2.  This exhibit is comprised of explanations of benefits (“EOBs”)

for Claimant from Health Advantage.

ADJUDICATION

A. Compensability

Claimant has contended that she sustained compensable injuries to her neck and

back on June 16, 2010 while lifting a patient.  Respondents dispute this.
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In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having greater

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415 (citing Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5
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(1998).  This includes the prerequisite that the alleged injury be shown by medical evidence

supported by objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W.3d 150 (2003).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’ credibility

and how much weight to accord to that person’s testimony are solely up to the Commission.

White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission

must sort through conflicting evidence and determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.

Claimant, a registered nurse, testified that while working at Respondent Conway

Regional Rehabilitation Hospital on June 16, 2010, she was helping a fellow RN reposition

a patient in bed.  They were using a draw sheet , which was located under the patient, to

lift and pull him toward the headboard.  So that they could work together, Claimant told the

other RN, Zulpo, to lift on a count of “three.”  But instead, Zulpo began on “one,” and

Claimant felt “instant” pain in her lower neck and upper back.  Claimant gave inconsistent

testimony at the hearing concerning her alleged reporting of this, and no one was called

to testify to corroborate her account.

At the time this was alleged to have taken place, Claimant had sought treatment from

her personal physician only the day before for lower cervical pain that had come and gone

for one to two years and had become progressively worse over the previous two weeks.
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Her symptoms included numbness in her bilateral upper extremities.  Moreover, Claimant

admitted that she had pre-existing degenerative joint disease dating back to at least 2006,

when she was in an automobile accident.

According to Claimant, on the night after her alleged injury her symptoms worsened

and she had to go to the emergency room.  But the records of that visit reflect that she

presented with “some spasm and pain in her posterior mid-thoracic areas off and on for the

last few days.”  Although the alleged patient-lifting incident purportedly occurred only hours

earlier, no mention of it is in the emergency room report.  To the contrary, according to the

report, Claimant denied suffering an injury.  The record reflects noted a finding of “a little

spasm . . . in the upper thoracic musculature”–which is clearly an objective finding.  See

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express,

Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  But again, she represented to Dr.

Clark that this spasm had been occurring for days and did not arise out of an injury.  In light

of this, I cannot causally relate this finding to a work-related incident on June 16, 2010 with

out engaging in speculation and conjecture; but this I cannot do.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant has not shown that she

sustained a compensable back injury.

The medical records in evidence do not reflect the alleged lifting incident until July

12, 2010.  This was when she began treating with Dr. Schlesinger.  It is important to note,

that her appointment came about as the result of neck complaints she had made to Dr.

Howard prior to June 16, 2010.  She told Schlesinger that the lifting incident was when her

cervical symptoms began; but this is refuted by the medical evidence discussed above, plus
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her own testimony.  Dr. Schlesinger wrote that Claimant told him that her neck symptoms

were “insidious in onset.”  But she testified that her neck pain happened the instant the

lifting of the patient began.  The only objective findings of a cervical condition in the

evidence is in the record of her August 5, 2010 epidural injection.  There, Schlesinger gave

her pre and post-operative diagnoses of “cervical disc displacement.”  But I cannot tell from

the evidence what the source of this diagnosis is.  It is not mentioned elsewhere.  And he

noted that her cervical x-rays and MRI only contained degenerative findings.

Consequently, I cannot find this displacement to be work-related.  See Jackson v. Alessi-

Keyes Const. Co., 2010 AWCC 130, Claim No. F702848 (Full Commission Opinion filed

September 15, 2010).  In light of the foregoing, Claimant has not established that she

sustained a compensable cervical injury, either.
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B. Balance of Issues

Since I have found that Claimant has not established that she sustained a

compensable injury, the remaining issues in this claim are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


