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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F609546

DONNA DRUM              CLAIMANT

PIGGOTT COMMUNITY HOSPITAL,  EMPLOYER  RESPONDENT #1

MUNICIPAL LEAGUE WCT, CARRIER              RESPONDENT #1

DEATH AND PERMANENT TOTAL DISABILITY 
TRUST FUND  RESPONDENT #2

ORDER AND OPINION FILED JUNE 7, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at
Law, Jonesboro, Arkansas.

Respondent #1 represented by the HONORABLE J. CHRIS BRADLEY, Attorney
at Law, North Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY KING, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on April

29, 2011.  A Prehearing Conference was held on January 18, 2011, and a

Prehearing Order was filed on January 20, 2011.  A copy of the Prehearing

Order was marked as Commission Exhibit #1 and made a part of the record

without objection.

At the Prehearing Conference, the parties agreed to the following

stipulations:
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1.  There was an August 4, 2006, compensable injury.

2.  The compensation rates are $488/366.

3.  Respondent #1 accepted a 28% permanent impairment rating.

The claimant contends she is permanently and totally disabled as a result

of a specific incident on August 4, 2006.  Alternatively, the claimant is requesting

wage loss benefits.  Claimant contends the maximum medical improvement date

corresponds with Dr. Ricca’s May 25, 2010, report or alternatively, Dr. Ricca’s

April 12, 2010, report.

Respondent #1 contends the claimant is not permanently and totally

disabled and is not entitled to wage loss beyond the permanent impairment that

has been paid.  Respondents contend the date of maximum medical

improvement is July 15, 2009, or alternatively, in January, 2010.  

Respondent #2 will defer to the outcome of litigation.

ISSUES TO BE LITIGATED

1.  Permanent and Total Disability/wage loss.

2.  End of the healing period.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports,

documents, deposition of the claimant and other matters properly before the

Commission, and having had an opportunity to hear the testimony of the

witnesses and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. There was an August 4, 2006, compensable injury.

2. The compensation rates are $488/366.

3.  Respondent #1 accepted a 28% permanent impairment rating.

4. The end of the healing period is found to be May 25, 2010.

5.  The claimant has proven by a preponderance of the evidence that
she is permanently and totally disabled.

6.  The claimant’s attorney is entitled to the maximum statutory
attorney’s fee on benefits awarded herein, one-half of which is to
be paid by claimant and one-half to be paid by respondents in
accordance with Ark. Code Ann. §11-9-715 and Arkansas Workers’
Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 56 years old, was working as a registered nurse when she

sustained her compensable injury on August 4, 2006.  The claimant described

the incident:

I had a supervisory visit at a patient’s house in
Malden, Missouri. It was raining when I left her
house. So I stood in her carport for a little while
waiting for the rain to slack. When it did, I made a run
for the car; and I slipped on the wet grass, did a little
ballerina twirl and fell.

I hit my head on the car, landed on my
shoulder and my hip, and twisted my knee. 
T. p. 12 lines 7-13.

The claimant advised the other case manager in the office about the fall but told

her she thought she was okay except her knee was hurting.  The following day,

the claimant was stiff and sore and her knee and hip still hurt her.  The claimant
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waited about one week before seeking medical treatment.  She saw Dr. Day, Dr.

Kornblum and finally Dr. Ricca.  Dr. Ricca provided the majority of the treatment

for the claimant’s neck and back.  The claimant underwent three surgeries, one

cervical surgery and two lumbar surgeries.  

The claimant described her symptoms following the accident but before

the surgeries:

The neck symptoms were headaches and
problems with my left arm. I was losing the grip in my
left hand. My left arm and hand tingled a lot, and I
was having muscle spasms in my neck. 

My lower back was- I had a lot of pain across
the lower back and running down the left lag all the
way to my foot, again muscle spasms, just a lot of
pain.
T., p. 13 line 25, p. 14 lines 1-5.

Following the first back surgery, the claimant returned to work and worked only

one day walking on the concrete floor and she had to return to the doctor.  Dr.

Ricca recommended a second back surgery.  The claimant proceeded with the

second back surgery on June 2, 2009, and after recovering from that procedure,

she continued to have the nerve pain down the left side of her leg and she had

knee pain.  The claimant testified that she gradually got better and was able to

do housework, drive, grocery shop and was babysitting her two year old

grandchild. 

On November 16, 2009, the claimant participated in a Functional Capacity

Evaluation (FCE).  The claimant described the FCE:
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It was similar to the first one. They put me
through the same things. Then about halfway
through, the therapist asked me to squat while I was
holding a box. I told him I couldn’t squat; and he said
it really wouldn’t look good if I didn’t, that I needed to
at least attempt it.

So I asked him to stand behind me and spot
me because I was afraid I would fall. So he did stand
behind me. I squatted and started backwards. He
stepped to the left and got out from behind me, didn’t
offer any assistance and let me fall. I hit my head on
his desk and then landed on my left hip and hit my
head again.
T. p. 16 lines 8-18.

The claimant described her condition after the FCE:

I felt like I was back at square one. I had
problems walking. My balance was impaired from
when I hit my head. I went to my family doctor- when I
called workers’ comp and told them I had fallen, the
therapist didn’t put it in his records; and she told me
the she couldn’t agree to pay for any further medical
expenses related to that incident.

So I went to my regular family doctor. I couldn’t
get around as well. I couldn’t stay up as long. I spent
a lot of time in the bed or in the recliner. My youngest
son lived next door, and he was spending a lot of time
at my house. If I got in the bed, I couldn’t turn myself
over. He worked midnights, and he would come over
and sleep in my granddaughter’s room; and every two
hours he would get up and come in there and turn me
over. That went on for about three or four weeks.

I finally got to where I could get out of the bed,
but my balance was impaired from the blow to the
head. So I would fall. I fell in my bedroom one time
when I was trying to get out of bed to go to the
bathroom. I had to lay in the floor for over an hour
because everybody was outside and I couldn’t get up.
So it was just like it had started over again. 
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T. p. 16 lines 21-25, p. 17 lines 1-15.

According to the claimant, it took her two to four months before she was able to

do some activities such as cooking and housecleaning.  The claimant had

tapered off some of her medications before the FCE.  Since the FCE, the

claimant takes hydrocodone every day, Percocet, Neurontin and muscle

relaxers.  The claimant’s family doctor, Dr. George Patton, prescribes her

medications now.

The claimant testified that her employer sent her a letter advising there

were no jobs available for light duty.  The claimant testified that she also

attempted to work part time for a new home health agency just opening but when

she was observed having difficulty with three steps, she was released.  The

claimant worked part time for about three weeks.  The claimant testified that she

has some days when she gets around better but the next day she might not be

able to get out of bed.  Finding a flexible full time position is no easy task.  The

claimant testified that the medications she takes put her in a fogged condition

and she cannot function without the medication.  The claimant testified to having

difficulty walking very far.

ADJUDICATION

Respondent #1 has accepted a 28% body as a whole permanent

impairment rating.  The claimant has undergone one cervical surgery and two

lumbar surgeries.  The claimant contends that her maximum medical

improvement date corresponds with Dr. Ricca’s May 25, 2010, report or



7

alternatively, with Dr. Ricca’s April 12, 2010, report.  Respondent #1 contends

the date of maximum medical improvement is July 15, 2009, or alternatively, in

January 2010.

The healing period is that period for healing of the injury which continues

until the employee is as far restored as the permanent character of the injury will

permit.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If

the underlying condition causing the disability has become stable and if nothing

further in the way of treatment will improve that condition, the healing period has

ended.  Id. Whether an employee's healing period has ended is a factual

determination to be made by the Commission.  Ketcher Roofing Co. v. Johnson,

50 Ark. App. 63, 901 S.W.2d 25 (1995).

I found the claimant to be credible and cooperative in all aspects of her

care and treatment with the authorized physicians and medical personnel.  The

claimant underwent three surgical procedures, one cervical surgery on February

23, 2007, a lumbar surgery on September 18, 2007, and another lumbar surgery

on June 2, 2009.  She continued to be followed by Dr. Greg Ricca and on July

15, 2009, Dr. Ricca indicated that the claimant could engage in light duty work,

however, he went on to say it would be another six to twelve months before she

was 100%.  The claimant participated in a Functional Capacity Evaluation on

November 16, 2009, and her performance indicated she could do light duty

work.  It was not until May 25, 2010, that Dr. Ricca assigned the final composite

rating of 28% to the body as a whole.  Previously, Dr. Ricca had assigned a 22%



8

rating and after the last lumbar surgery, he increased that to 28%.  I find the

preponderance of the evidence provides that the claimant reached maximum

medical improvement and had plateaued by May 25, 2010, therefore, I find that

May 25, 2010, is the date for the end of her healing period. The claimant had

earlier attempted to return to work and could not maintain the job.

Permanent and total disability is defined as inability, because of

compensable injury or occupational disease, to earn any meaningful wages in

the same or other employment.  Ark. Code Ann.§11-9-519(e)(1).  The burden of

proof shall be on the employee to prove inability to earn any meaningful wage in

the same or other employment.  Ark. Code Ann.§11-9-519 (e)(2).  The same

factors considered when analyzing wage loss disability claims are usually

considered when analyzing permanent and total disability claims.  See Ark.

Code Ann.§11-9-519 (c); Rutherford v. Mid Delta Community Services, Inc., 102

Ark. App. 317, 285 S.W.3d  248 (2008).  Such factors include the worker’s age,

education, work experience, medical evidence and any other matters which may

reasonably be expected to affect the worker’s future earning power.  Other

factors include motivation, post-injury income, credibility, demeanor, prior work

history and education.  Glass v. Edens, 233 Ark.786, 346 S.W.2d 685 (1961);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).  Consideration can also been given to the medical

evidence showing the claimant’s severe pain and the side effects associated



9

with the narcotic pain medication taken daily.  See Whitlatch v. Southern

Development, 84 Ark. App. 399, 141 S.W.3d  916 (2004).  

The claimant has proven by a preponderance of the evidence that she is

permanently and totally disabled.  The claimant is a 56 year old woman with a

registered nurse degree and work experience as a licensed practical nurse for

16 years before becoming a registered nurse.  The claimant has worked mostly

in a nursing home setting and more recently as a home health nurse.  The

claimant continues to have pain, balance problems and inability to bend and

stoop without pain.  She is unable to walk any distance, has trouble

maneuvering steps, cannot sit and stand for very long.  The claimant is being

managed by her family doctor for her prescription medications which include

Hydrocodone, Flexeril, Xanax, Neurontin and Percocet.  The claimant also takes

medications unrelated to her cervical and lumbar spine condition.  The claimant

testified that she takes maybe six (6) Hydrocodone pills per day, Neurontin three

times per day and the Flexeril at night.  The claimant testified that the

medications affect her cognitive thinking and speaking.

The claimant discussed her activities at home as hand washing dishes

because she cannot bend to load and unload the dishwasher, folding laundry

and dusting the furniture.  The claimant testified that she must lay down

frequently during the day.  The claimant does use the computer and has some

home computer repair skills.  The claimant is drawing Social Security Disability

benefits.
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The claimant acknowledged meeting with two vocational counselors, Mr.

Cates and Heather Taylor.  According to the claimant, the jobs listed by Ms.

Taylor were positions that required considerable travel and some positions

where she had no experience, such as a medical transcriptionist.  The claimant’s

work experience has been a hands on nurse.  

The claimant attempted a return to work in March, 2009 but she was

unable to continue.  She had trouble with stairs and with the walking required. 

The claimant eventually underwent a third surgery following her attempts to

return to work.  

I give Mr. Greg Cates’ vocational report and opinion greater weight than

Ms. Taylor’s.  Mr. Cates explained his opinion more thoroughly and took into

account the claimant’s educational background, work experience, her medical

history, her results from the Functional Capacity Evaluation limiting her to light

duty and sedentary work and her medication intake.  Mr. Cates found the

claimant to be unemployable.  I must agree with his assessment after carefully

considering the claimant’s credible testimony and considering her medical

evidence to include three surgical procedures, her impairment rating of 28% to

the body as a whole and the vocational reports.  I find the claimant has proven

by a preponderance of the evidence that she is permanently and totally disabled.

ORDER

The claimant has proven by a preponderance of the evidence that she is

permanently and totally disabled as a result of her compensable injury on August
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4, 2006.  The preponderance of the evidence provides that the end of the

claimant’s healing period is May 25, 2010.  

The claimant’s attorney is entitled to the maximum statutory attorney’s fee

on benefits awarded herein, one-half of which is to be paid by claimant and one-

half to be paid by respondents in accordance with Ark. Code Ann.§11-9-715 and

Arkansas Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.  

IT IS SO ORDERED.

__________________________
LINDA K. MARSHALL
Administrative Law Judge


