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Springdale, Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville,
Arkansas.

Respondents represented by GENE WILLIAMS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On May 3, 2011, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on March 16, 2011, and a pre-hearing order was filed on

March 17, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his lower

back on June 11, 2008.



2

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical treatment in the form of a Marcaine Dis

Space Injection at L5-S1.

Claimant’s contentions are:

“The Claimant contends that on June 11, 2008
he injured his back when he slipped off a
platform.  That the Claimant contends he is
entitled to additional medical treatment from
his primary treating physician, Dr. Luke Knox.
Additionally that Dr. Knox recommended a
fusion at L4-5 and L5-S1 which has been
denied.  That the Claimant should be entitled
to the medical treatment as recommended by Dr.
Knox.”

Respondents’ contentions are:

“Claimant seeks a lumbar fusion, which is not
reasonably necessary treatment.  In the
opinion of July 28, 2010, the Commission
awarded the claimant medical benefits
consisting of a Marcaine disc space injection
in the lumbar spine.  The injection was
performed November 2, 2010.  Claimant contends
he is entitled to lumbar fusion surgery by Dr.
Luke Knox, who recommended the lumbar disc
injection.  Dr. Knox referred the claimant to
Dr. Richard Back for psychological evaluation
to determine if claimant was a suitable
candidate for surgery.  On November 17, 2010,
Dr. Back performed his evaluation and
concluded the evaluation “Indicates little
chance of a positive response to surgical
intervention aimed at pain relief.”  See,
attached Exhibit No. 1.  The proposed lumbar
fusion is not reasonably necessary for
treatment for the claimant’s difficulties.”

The claimant in this matter is a forty-three-year-old male who

sustained a compensable injury to his lumbar spine while employed

by the respondent.  The claimant underwent surgical intervention on
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March 26, 2009.  At that time, Dr. Luke Knox performed the

following procedures on the claimant:

“L5-S1 hemilaminotomy.  Take-down lateral
recess wide neuro foraminotomy.  Diskectomy at
5-1 with intraoperative x-ray.  Placement of
epidural Marcaine.  Interfacet injection Solu-
Cortef.  Epidural Solu-Cortef.”

After surgery was performed, the claimant continued to have

complaints regarding his lumbar spine.  Dr. Knox continued to treat

the claimant and eventually recommended Marcaine disc space

injections for the claimant.  The respondents in this matter took

the position that the claimant should not be allowed to undergo the

recommended Marcaine disc space injections.  On May 11, 2010, a

hearing was conducted on the issue of additional medical treatment

for the claimant in the form of Marcaine disc space injections at

L5-S1.

In an opinion dated July 28, 2010, this administrative law

judge issued an opinion that found:

“The claimant has proven by a preponderance of
the evidence that the Marcaine disc space
injection at L5-S1 is reasonable and necessary
medical treatment for the claimant’s
admittedly compensable injury.”

That decision was based, in part, on the deposition of Dr.

Knox that was made part of the record at the May 11, 2010, hearing.

A portion of Dr. Knox’s deposition testimony was cited in the July

28, 2010, opinion of this administrative law judge that bears

repeating in regard to the central issue in this hearing as to

whether the claimant is entitled to additional medical treatment

for his lumbar spine:
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“Q. Do you have any other treatment plan for
him?

A. I have asked that he undergo a Marcaine
disc space injection at L5/S1.

Q. And what would you hope to accomplish with
that?

A. I'm hoping that that may help -- that is a
test to be done to see if, per chance, it may
not help his back and leg pain.  If he had
complete resolution of his back and leg pain
for four hours, four or five, six hours, after
this injection, I would feel comfortable in
telling John that he should probably have that
level fused.  My rationale being that that's
about the only thing that comes up on this MRI
scan, his plain films.  I felt that
conceivably we could've done that on the
initial surgery, but I was hoping he would
respond to the discectomy and would not need a
fusion.  But it continues to return with
continued complaints of back and leg pain, and
basically just trying to improve his overall
functional ability by helping him with his
back and leg pain.

Q. Now, is the goal of the Marcaine injection
to reduce or remove inflammation?

A. It is done to define the pain generator of
his continued complaints.

Q. So if you do the injection at that level
and he says I don't hurt anymore, you assume
that that's the main generator?

          A. Yes.

Q. And by that, we're talking about the
endplate changes?

          A. Yes.

Q. Well, if the endplate changes consist of
edema, is there some prospect that that may
resolve on its own over time without surgery?

          A. That is a possibility.



5

Q. So in this case, you would be recommending
a lumbar fusion if this injection produced the
pain relief?

          A. Yes.”

It is clear from Dr. Knox’s deposition testimony that if the

claimant responded appropriately to the Marcaine disc space

injections, Dr. Knox intended to perform fusion surgery in those

affected areas.

On August 24, 2010, the claimant was seen by Dr. Knox.  The

following is the body of the medical record from that visit:

“John Drake was seen in the Neurosurgery
Clinic on August 24, 2010, for follow up
evaluation of back and left leg pain.  I have
recommended in the past that he undergo an L5-
S1 disc space injection with Marcaine.  This
will be arranged in the near future.  He
understands that this is a test to see if he
may not qualify for a lumbosacral fusion.  He
is to keep a diary of his response to the
Marcaine disc space injection.  He is to
return to see me after we have had a chance to
complete the above.  This will be arranged
through Dr. Ennis for further evaluation.  He
is to remain off work until the above is
completed.”

On August 24, 2010, the medical records revealed that Dr. Knox

placed the claimant off work through October 20, 2010, and

scheduled a follow up appointment for October 20, 2010.  The

claimant was then seen by Dr. Knox on November 2, 2010.  At that

time, Dr. Knox took the claimant off work “until after surgery.”

The medical records admitted into evidence in this matter also

include a psychological evaluation that was performed at the

Northwest Arkansas Psychological Group in Fayetteville.  This

psychological evaluation was performed by Dr. Richard D. Back.  The
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report, in part, states; “Referral statement: Mr. Drake was

referred by Luke Knox, MD, to determine his appropriateness, from

a psychological standpoint, for surgery.”  The psychological

evaluation gives the following diagnostic impression and

recommendations:

“Diagnostic Impression:

Axis I: Pain Disorder Associated with Both
Psychological Factors and a General Medical
Condition

Major Depression, Single Episode, Moderate

Axis II: No Diagnosis on Axis II

Recommendations:

1. In view of this patient’s extremely
elevated Paindex, he is not a good candidate
for surgery aimed at pain relief.

2. Conservative medical intervention if
recommended

3. Brief psychological intervention, eight to
ten sessions, because patient is so depressed,
and has had a friend commit suicide after
suffering with back pain.”

On February 11, 2011, the claimant was again seen by Dr. Knox.

The clinic note from that visit indicates that the surgery has been

denied by his workers’ compensation carrier and the claimant

continues with left posterior leg pain extending into the leg.  The

plan, at that time, was to consider the possibility of a TENS unit

if it might help alleviate some of his sciatic complaints.  In the

clinic note, Dr. Knox also states, “From my standpoint, I do not

have much else to offer other than the lumbosacral fusion extending

from L4 through S1.  At this time, we are going to defer those
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avenues as it has been denied by his workers’ compensation

carrier.”

On April 7, 2010, Dr. Luke Knox authors a letter to Mr. Ken

Osborne who is the claimant’s attorney.  The body of that letter

states as follows:

“I am in receipt of your correspondence dated
03/21/11 in reference to Johnny Drake.  As you
know, I have been taking care of Mr. Drake for
quite some time, and it is quite unfortunate
that Dr. Back’s evaluation seemed to preclude
any further surgical care from the standpoint
of Mr. Drake and his back injury.

I am still inclined to recommend that he
consider an L4 through S1 fusion, although
this may not be optimal in the face of his
psychological evaluation.  However, I feel
that he would probably improve from the
lumbosacral stabilization.

If you have any further questions, do not
hesitate to contact me.”

After review of the medical records in this case including the

prior deposition testimony of Dr. Knox which was cited in this

administrative law judge’s July 28, 2010, opinion regarding

Marcaine disc space injections, I do believe that the recommended

surgical intervention that Dr. Knox has recommended is both

reasonable and necessary medical treatment for the claimant.  It is

clear that Dr. Knox has treated the claimant over a course of time

including performing surgical intervention on the claimant in the

past.  While his psychological evaluation appears to make him a

poor candidate for surgery, I give much less weight to Dr. Back’s

opinion than that of Dr. Knox.  Dr. Back used subjective testing in

making his determinations as to whether the claimant is a candidate
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for back surgery.  Dr. Knox used objective findings including

diagnostic testing and Marcaine disc space injections to make his

determination of the appropriateness of a lumbar spine fusion.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 16, 2011, and contained in a

pre-hearing order filed March 17, 2011, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to receive the additional medical treatment

recommended by Dr. Luke Knox in the form of surgical intervention

regarding his lumbar spine.

ORDER

The respondents shall bear the burden of the recommended

surgical intervention regarding the claimant’s lumbar spine.  This

surgery is to be performed by Dr. Luke Knox.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


