
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F902559

LAURA DILL CLAIMANT

SPECIALTY MEDICAL CORPORATION RESPONDENT
                                                       
TRAVELERS INSURANCE COMPANY,         RESPONDENT
INSURANCE CARRIER

OPINION FILED MARCH 17, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by FARRAH FIELDER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 4,

2011, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on October 12,

2010.  The pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of the pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 30, 2004,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $453.00

for total disability and $340.00 for permanent partial

disability.
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3. On August 30, 2004, the claimant sustained a compensable

injury to her low back.

4. There is no dispute over medical services through October

30, 2009.

5. There is no dispute over temporary disability benefits.

6. The claimant’s healing period ended by October 30, 2009.

7. The claimant has sustained a permanent physical

impairment of 7 percent to the body as a whole.

8. The respondents have accepted and paid permanent partial

disability benefits for this permanent physical

impairment.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent partial disability for permanent

functional disability for loss of wage-earning capacity.

2. The claimant’s entitlement to additional medical services

by Dr. Swicegood.

3. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that although she
was referred to Dr. Swicegood by company
selected physicians, the respondents are not
paying for treatment by or at the direction of
Dr. Swicegood. The claimant contends that the
respondents should be ordered to pay for such
treatment.

 b. The claimant contends that she is entitled
to wage loss disability because of a
substantial reduction of her earning capacity
that has occurred as a result of her
admittedly compensable injury.
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 c.  The claimant contends that her attorney
is entitled to an appropriate attorney’s fee.”
 

In regard to these issues, the respondents contend:

“The respondents will contend that continued
epidural steroid injections by Dr. Swicegood
are not reasonably necessary treatment for her
compensable injury. The respondents contend
that we have provided and continue to provide
all reasonably necessary medical evaluation
and treatment to which the claimant is
entitled. The respondents further contend that
the claimant is not entitled to permanent
disability benefits in excess of her
impairment rating and that no attorney’s fees
are due because the claimant is entitled to no
indemnity benefits which have not been
voluntarily paid by the respondents.”

 DISCUSSION

   I. PERMANENT PARTIAL DISABILITY FOR PERMANENT FUNCTIONAL

DISABILITY OR LOSS OF WAGE-EARNING CAPACITY

The first issue is the claimant’s entitlement to permanent

partial disability benefits for permanent functional disability or

loss of wage-earning capacity. The compensable injury of August 30,

2004, was to a portion of the claimant’s body that is “unscheduled”

under the Act. The claimant’s entitlement to permanent disability

benefits for permanent functional disability (in excess of that

attributable to permanent physical impairment) is controlled by the

provisions of Ark. Code Ann. §11-9-522.  The burden rests upon the

claimant to prove the existence and extent of permanent functional

disability.  

The respondents have conceded that the claimant sustained a

permanent injury to her low back in the employment-related accident

of August 30, 2004, and have further stipulated that this permanent
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injury resulted in a permanent physical impairment of 7 percent to

the body as a whole. In determining the existence and extent of any

additional permanent partial disability for permanent functional

disability or loss of wage-earning capacity, this Commission is

required, by Ark. Code Ann. §11-9-522(b)(1) to consider the

percentage of permanent physical impairment, the claimant’s age,

education, work experience, and all other factors reasonably

expected to affect her future earning capacity.

As previously noted, the parties agree that the percentage of

permanent physical impairment that resulted from the claimant’s

compensable low back injury is in the amount of 7 percent to the

body as a whole. The record reveals that the claimant is 53 years

old. She has a high school education and holds both a practical

nurse license and a registered nurse license. The claimant

testified that she spent a number of years staying home with her

children and did not work. She described working for a short time

as a convenience store as a clerk, in order to obtain a car and

drive back and forth from school. In 1993, she obtained her LPN

license and began working as a nurse. She subsequently obtained her

RN license in 2000. Since 1993, she has been solely employed in

nursing field. The claimant appears highly motivated and returned

to employment with the respondent, shortly after her compensable

injury in 2004. She has been continuously employed thereafter. She

remained employed by the respondent through at least August of

2010. After resigning her employment with the respondent, the
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claimant obtained a nursing position with a comparable facility and

remained employed there through at least the date of the hearing.

The medical evidence shows that the claimant was initially

released from regular treatment and assigned a permanent physical

impairment rating by Dr. Keith Holder on March 3, 2006.  At that

time, Dr. Holder authored a report wherein he stated that the

claimant was allowed to return to work “without restrictions”.

However, the claimant testified that Dr. Holder had expressly

advised her to be careful in her physical activities and not to

perform any activities that increased her symptoms.  This testimony

of the claimant is corroborated by the subsequent typed report of

February 27, 2007, and the handwritten notations of Dr. Holder,

which are dated February 27, 2007, August 30, 2007, and April 4,

2008.  In each of these reports, Dr. Holder expressly noted that

the claimant was allowed to return to work “without restrictions”,

but only “with caution”. 

The claimant testified that her pain and other symptoms in her

back and lower extremity were aggravated by prolonged sitting or

standing, and maintaining a bent over posture for extended periods.

It was also her testimony that performing her nursing duties beyond

her regular shift or work week also increased her symptomology.

The medical evidence establishes that the claimant’s

compensable low back injury of August 30, 2004 was in the form of

a disc protrusion or herniation on the right side of the L4-5 disc.

However, at the present time, this defect does not require surgical

intervention.  Clearly, this type of permanent physical damage to



Dill-F902559 -6-

the claimant’s lumbar spine would be reasonably expected to

restrict the claimant’s ability to perform certain physical

activities, such as lifting  heavy objects, to bending and twisting

at the waist, engaging in prolonged sitting or standing, and

maintaining a flexed or bent posture at the waist for extended

periods.

Not only do I find the claimant to be a credible witness at

the hearing, but the limitations and restrictions she described in

her testimony would clearly coincide with those reasonably expected

to result from the type of injury that she sustained.  Thus, I find

the various physical limitations and restrictions described by the

claimant, as resulting from her compensable injury of August 30,

2004, to be accurate and correct.  

After consideration of the claimant’s permanent restrictions

and limitations from the claimant’s compensable injury together

with all the other factors required by Ark. Code Ann. §11-9-

522(b)(1), it is my opinion that the claimant has proven that her

compensable low back or lumbar injury of August 30, 2004, was the

“major cause” of a permanent functional disability or loss of wage-

earning capacity equivalent to a permanent partial disability in

the amount of 7 percent to the body as a whole. Thus, she would be

entitled to permanent partial disability benefits for this

permanent functional disability, which would be in addition to the

7 percent permanent partial disability to which she is entitled for

permanent physical impairment. This would yield an overall

permanent partial disability of 14 percent to the body as a whole.
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I recognize that Ark. Code Ann. §11-9-22(b)(2) prohibits an

award of permanent partial disability benefits for permanent

functional disability or loss of wage-earning capacity, when a

claimant has returned to work, has obtained other employment, or

has a bona fide and reasonably obtainable offer to be employed at

wages equal to or greater than her average weekly wage at the time

of her accident and compensable injury.  However, the burden rests

upon the respondents to prove that such a situation has occurred.

As previously indicated, the evidence shows that the claimant

returned to regular gainful employment, shortly after her

compensable injury, and has remained continuously employed

thereafter. The payroll records, which were introduced by the

respondent, show that the claimant’s average weekly wage, prior to

her compensable injury, was greater than the average weekly wage

she earned after her return to work for the respondent.  For the

period of September 5, 2003 through September 3, 2004, the claimant

earned an average weekly wage of $1,391.82 per week.  However, it

is my opinion that the six-week period from September 5, 2003

through October 17, 2003, should not be counted. This six-week

period immediately follows the claimant’s initial employment with

the respondent, and from the records presented, the claimant

clearly did not work a full work week during this entire six-week

period.  If the claimant’s average weekly wage is computed on her

wages from September 18, 2003 through September 9, 2004, her

average weekly wage would be $1,542.50.  For the fifty-two week
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period beginning August 29, 2009 and continuing through August 27,

2010, the claimant’s average weekly wage would be $1,342.54.

The only evidence, in regard to the claimant’s wages for her

current employer, is the claimant’s testimony.  At the hearing, the

claimant stated that she received $24.48 an hour and worked a

thirty-six hour week for her current employer.  Using these

figures, the claimant’s average weekly wage at her current employer

would be $881.28.

After consideration of all the evidence presented, I find that

the respondents have failed to prove by the greater weight of the

credible evidence that, at anytime since her compensable injury,

the claimant has returned to work, has obtained other employment,

or has had a bona fide and reasonably obtainable offer to be

employed at wages equal to or greater than her average weekly wage

at the time of the accident that gave rise to the compensable

injury. Thus, the claimant is not barred from receiving benefits

for permanent functional disability or loss of wage-earning

capacity by the provisions of Ark. Code Ann. §11-9-522(b)(2).

In reaching this decision, I recognize that the major cause of

the claimant’s reduced wages, after her compensable injury, was her

described inability to work long hours of overtime. Although no

physician has expressly restricted the claimant from working

overtime, her inability to do so (as a result of her compensable

injury) is not solely a medical question. 

The claimant testified that working overtime caused an

increase in the magnitude of her pain and other symptoms from her
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compensable lumbar injury. I find this testimony to be credible.

Clearly, such an inability to work extended hours would not be

unreasonable or unexpected from the type of permanent injury that

the claimant has sustained.  The evidence shows that the claimant

worked a considerable amount of overtime right up to her

compensable injury on August 30, 2004.  I find it impossible to

believe that the claimant would have elected to significantly

reduce her working hours and her weekly earnings for seven years,

merely in hope that at some time in the future, she could obtain

compensation for permanent functional disability or loss of wage-

earning capacity.  Such reasoning would not only be illogical, but

ludicrous and would not be expected from a person of the claimant’s

shown intelligence and motivation. The only logical reason for this

action by the claimant, would be that working overtime in her

regular job did cause an increase in her pain and other symptoms,

just as the claimant described in her testimony.

II. ADDITIONAL MEDICAL SERVICES BY AND AT THE DIRECTION OF DR.

SWICEGOOD

The remaining issue concerns the claimant’s entitlement to

continued chronic pain management services by and at the direction

of Dr. John Swicegood and/or his associate, Dr. Joseph Miller, at

Advanced Interventional Pain and Diagnostics of Western Arkansas.

The burden rests upon the claimant to prove that such medical

services were and are “reasonably necessary” for her compensable

lumbar injury, as that term is used in Ark. Code Ann. §11-9-508. 
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“Reasonably necessary medical services” must first be

necessitated by or connected with the compensable injury.  Further,

such medical services must be reasonable in light of the potential

benefit they offer in returning or maintaining the claimant at as

near the preinjury state, as the permanent character of the injury

will allow.

The medical evidence reveals that Dr. Terry Clark (an

associate of Dr. Holder and an authorized treating physician) had

initially referred the claimant to Dr. Swicegood for treatment of

her symptoms attributable to her compensable lumbar injury. This

treatment included periodic injections of steroids and local

anesthetics into the damaged area of the claimant’s lumbar spine.

It is impossible to determine from the medical evidence presented

the exact time these injections began.  However, the medical record

shows that the claimant has received these injections on a periodic

basis by either Dr. Swicegood or Dr. Miller through August 16,

2010. The claimant’s testimony indicated that her last actual visit

with Dr. Swicegood was in September of 2010.

The respondents initially accepted liability for treatment by

Dr. Swicegood and his associate Dr. Miller, including the epidural

steroid injections, for some period of time following her

compensable injury. When the respondent refused to authorize

continued treatment by Dr. Swicegood, the claimant sought and

obtained these services under her group insurance policy.

According to the claimant’s testimony, the group insurance provider

ultimately stopped paying for these services.



Dill-F902559 -11-

All of the medical evidence presented supports the conclusion

that the chronic pain management services that have been provided

to the claimant by and at the direction of Dr. Swicegood and Dr.

Miller, including the epidural steroid injections, were medically

appropriate for the type of permanent injury sustained by the

claimant and the chronic symptoms it has produced.  The entire

medical record also supports the conclusion that these medical

services will be indefinitely required.  The doctors authoring

these reports and records include Dr. Holder (a general

practitioner and essentially the respondent’s company physician),

Dr. Swicegood (a board certified anesthesiologist and chronic pain

management specialist), Dr. Miller (a chronic pain management

specialist), and Dr. Michael Standefer (a board certified

neurosurgeon). 

In his report of March 3, 2006, Dr. Holder released the

claimant from his care and assigned a permanent physical impairment

rating. However, he also recognized that the claimant‘s compensable

permanent lumbar injury would require chronic pain management

services for an indefinite period of time.  In this report, he

directed the claimant to continue her oral medications of anti-

inflammatories and antispasmodics (specifically Celebrex and

Zanaflex) and refilled her prescriptions for the same.  He also

indicated that the claimant should seek monitoring of these

medications and further refilling from her family physician.

Finally, he noted that previous epidural steroid injections by Dr.

Swicegood were medically appropriate for the claimant’s compensable
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injury and that the claimant might indefinitely require the lumbar

epidural steroid injections by Dr. Swicegood. In his report of

February 27, 2007, Dr. Holder continued the claimant’s oral

medications, which involved mild pain relievers, anti-

inflammatories, and muscle relaxers. In his report of April 1,

2008, Dr. Holder again noted the claimant’s need for continuing

oral medication for her chronic symptoms from her permanent lumbar

injury.

The reports and records of Dr. Swicegood and Dr. Miller show

that the claimant received treatment for her chronic symptoms from

her compensable lumbar injury, in the form of epidural steroid

injections on April 7, 2006, June 16, 2006, August 17, 2006,

November 2, 2006, January 8,2007,  March 5, 2007, May 7, 2007,

August 1, 2007, October 29, 2007, January 14, 2008, April 7, 2008,

July 7, 2008, November 24, 2008, January 6, 2009, April 6, 2009,

July 6, 2009, October 5, 2009, February 8, 2010, May 17, 2010, and

August 16, 2010.  These medical reports further records show that

during this same period, Dr. Swicegood and/or Dr. Miller also

monitored the claimant’s oral medication for her compensable lumbar

injury and provided various other medical services necessary for

the proper medical management of her long term chronic symptoms

from her compensable injury.  Clearly, the reports and records of

these physicians show that it was their expert opinions that the

services they provided to the claimant for the management of her

chronic symptoms was medically appropriate and had a reasonable

expectation of accomplishing its intended purpose of relieving or
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controlling the claimant’s chronic pain and other symptoms,  from

her compensable lumbar injury.

Finally, in a report of March 15, 2010, Dr. Michael Standefer

expressed the opinion on the necessity and reasonableness of the

services, which had and were being  provided to the claimant by Dr.

Swicegood and Dr. Miller. In this report, Dr. Standefer stated:

“Continued conservative care under the
direction of Dr. Swicegood is certainly a
reasonable treatment option for Ms. Dill.”

Clearly, all of these physicians are of the same opinion that

the claimant’s compensable permanent lumbar injury has resulted in

chronic pain and other symptoms and that these chronic symptoms

indefinitely require periodic medical services in order to “manage”

them. It further appears to be the opinion of all these  physicians

that the type of services, which have been provided to the claimant

by and at the direction of Dr. Swicegood and Dr. Miller, are

medically appropriate and have a reasonable expectation of success

in reducing or maintaining the claimant’s chronic symptoms at the

lowest possible level. 

 In her testimony, the claimant stated that the continued

medical services by and at the direction of Dr. Swicegood and Dr.

Miller had at least temporarily provided her with significant

relief of her lumbar difficulties and had made it possible for her

to expeditiously return to work and to continue her employment

thereafter. She stated that since she had been unable to obtain

these periodic services, her chronic symptoms have been gradually

increasing in magnitude and she was becoming more limited in her
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abilities. This testimony by the claimant coincides with the

various statements that the claimant had previously given to all of

her various physicians, even including her family physician- Dr.

Thomas Conklin, Jr. In all of the various reports and records, the

claimant reported substantial benefit from the oral medication, the

physical therapy, exercises, and most significantly, the lumbar

injections which were prescribed by and at the direction of Dr.

Swicegood and Dr. Miller.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that the chronic pain management services, which

have been provided to her by and at the direction of Dr. Swicewood

and Dr. Miller, were necessitated by or connected with her

compensable permanent lumbar injury.  Further, the claimant has

proven by the greater weight of the credible evidence that these

medical services are reasonable in light of the potential benefits

they have provided in reducing and controlling the claimant’s

chronic symptoms and allowing her to continue to function at a

level more near her preinjury state. Thus, these services would

represent reasonably necessary medical services for the claimant’s

compensable lumbar injury, under Ark. Code Ann. §11-9-508. Pursuant

to the provisions of this subsection, the respondents are liable

for the expense of these services, subject to the Commission’s

medical fee schedule.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On August 30, 2004, the relationship of

employee-employer-carrier existed between the

parties.

3.  On August 30, 2004, the claimant earned an

average weekly wage of $1,542.50, which would

be sufficient to entitle her to the maximum

weekly compensation rates in effect at that

time of $453.00 for total disability and

$340.00 for permanent partial disability.  

4. On August 30, 2004, the claimant sustained

a compensable injury to her low back or lumbar

spine.

5. There is no dispute over temporary

disability benefits.

6. There is no dispute over liability for

medical services which were received by the

claimant through October 30, 2009.

7. The medical services provided the claimant

by and at the direction of Dr. John Swicegood

and/or Dr. Joseph Miller for her lumbar

complaints after October 30, 2009, represents

reasonably necessary medical services for the

claimant’s compensable low back or lumbar
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injury. Specifically, the claimant has proven

that such medical services were necessitated

by or connected with this compensable injury

and were reasonable in light of the benefit

that these services have actually provided in

returning and maintaining the claimant to as

near her preinjury state as the permanent

character of her injury will allow.

8. The claimant’s healing period from the

effects of her compensable lumbar injury had

ended by October 30, 2009.

9. The claimant has sustained a permanent

partial disability of 14 percent to the body

as a whole, as a result of her compensable

lumbar injury. This includes a permanent

partial disability for permanent physical

impairment, in the amount of 7 percent to the

body as a whole, and a permanent partial

disability for permanent functional disability

or loss of wage-earning capacity, in the

amount of 7 percent to the body as a whole.

The claimant is not barred from receiving

permanent partial disability benefits for

permanent functional disability or loss of

wage-earning capacity, at the present time, by
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the provisions of Ark. Code Ann. §11-9-522(b)(2).

10. The respondents have controverted the

claimant’s entitlement to any permanent

partial disability benefits in excess of 7

percent to the body as a whole and any medical

services provided to the claimant by and at

the direction of Dr. Swicegood and Dr. Miller,

after October 30, 2009.

11. The appropriate fee for the claimant’s

attorney is the statutory attorney’s fee on

the controverted permanent partial disability

benefits herein awarded.

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits for a permanent partial disability of 14

percent to the body as a whole. The respondents are entitled to

credit for all such benefits previously paid. 

The respondents shall be liable for the expense incurred by

the claimant as a result of chronic pain management services that

have been provided to her for her lumbar difficulties, by and at

the direction of Dr. John Swicegood and Dr. Joseph Miller, after

October 30, 2009. This liability is subject to the Commission’s

medical fee schedule.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted permanent

partial disability benefits herein awarded of 7 percent to the body
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as a whole. One-half of this fee is the obligation of the

respondents in addition to such benefits. The remaining one-half of

this fee is to be withheld by the respondents from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                   
                           MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                                         


