
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F701958
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OPINION FILED JULY 14, 2011

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by FRANK NEWELL, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 15, 2011, the above captioned claim was submitted on

a stipulated record.

The parties jointly submitted Stipulations of the Parties

which included twelve paragraphs of agreed upon stipulations.  This

document has been blue booked into the record.  The following

documents will also be blue booked into the record; July 14, 2010,

opinion of the Administrative Law Judge; October 1, 2010, opinion

of the Full Commission; Benefit Payment Record of Respondent No. 1

for weekly benefits paid to Earvin Davis, Jr.; December 21, 2010,

transmittal letter of Ken Osborne with the December 17, 2010, Form
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AR-L; and Mark Freeman’s January 11, 2010, letter requesting the

lump sum attorney fee.

The follow issue were submitted by agreement of the parties in

this matter for resolution by the Arkansas Workers’ Compensation

Commission.

1. Whether a lump sum settlement of the weekly installments

for the wage loss benefits can and should be imposed against the

Second Injury Fund.

2. Whether a lump sum attorney’s fee can be imposed against

the Second Injury Fund on the controverted 15% in wage loss

benefits and, if so, the date upon which the duty to pay such fee

arises.

3. Whether the erroneous assignment of one-half of the

attorney’s fee responsibility to the claimant is capable of being

corrected at this time.

1. Whether a lump sum settlement of the weekly installments

for the wage loss benefits can and should be imposed against the

Second Injury Fund.

A lump sum settlement for wage loss benefits can be imposed on

the second injury fund.  A.C.A. §11-9-804 (a) (1) states: 

“Whenever the Workers' Compensation Commission
determines that it is for the best interest of
the parties entitled to compensation, and
after due notice to all parties in interest of
a hearing, the liability of the employer for
compensation may be discharged by the payment
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of a lump sum equal to the present value of
all future payments of compensation computed
at ten percent (10%) discount, compounded
annually.”

Respondent #2, the Second Injury Fund was created to stand in

lieu of the employer and assume the responsibility for certain

liabilities.  The Arkansas Court of Appeals in both Seward v. The

Bud Avants Co., 65 Ark. App. 88, 985 S.W.2d 332 (1999) and Lewis v.

Auto Parts & SIF, 104 Ark. App. 230, 290 S.W.3d 37 (2008), were

clear that entities such as the Arkansas Property and Casualty

Insurance Guaranty Fund and the Second Injury Fund were put in

place to stand for the employer under certain criteria.  

In the present matter the Second Injury Fund stands in lieu of

the employer for wage loss liability that was in part accepted and

in part ordered paid by the Second Injury Fund.  Given the facts

presented to the Workers Compensation Commission and discussed in

the July 14, 2010, Opinion of this Administrative Law Judge and the

December 21, 2010, transmittal letter of Ken Osborne with the

December 17, 2010, Form AR-L, I find that a lump sum settlement for

wage loss benefits is in the best interest of the party entitled to

benefits, here the claimant.  The claimant has also provided the

required notice in A.C.A. §11-9-804 (a)(1).

The  Commission must also consider A.C.A. §11-9-804 (a)(2)

which states:

“Lump-sum settlements shall not be allowed if
the employer presents evidence which proves by
a preponderance of the evidence that ordering
the compensation discharged in such a manner
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would result in a substantial adverse effect
on the continuing economic viability of the
employer.”

In a brief to the Commission the Second Injury Fund does take

the position that ordering the Second Injury Fund to pay the lump

sum payment for the wage loss liability in this matter would result

in a substantial adverse effect on the Second Injury Fund.

However, this matter was submitted on a stipulated record to the

Commission and after review of the record agreed to by the Second

Injury Fund through stipulation, I find no evidence in the record

of an adverse finical effect on the Second Injury Fund by providing

the claimant with wage loss benefits in the form of a lump sum

settlement.

The claimant in this matter is entitled to a lump sum

settlement on the wage loss benefits awarded to the claimant in

this Administrative Law Judges’ opinion of July 14, 2010, which was

affirmed and adopted by the Full Commission on October the 1, 2010.

The Second Injury Fund also argues that the claimant should

not receive and the Second Injury Fund should not be made to pay

the claimant’s lump sum award of wage loss disability until such

time as the Respondents No. 1's obligation for payment of the

anatomical impairment rating would have been paid out had it been

paid in weekly installments.  The parties have stipulated that if

the claimant were to be paid out in weekly installments by

Respondents No. 1, it’s payment obligation would not be completed

until August 20, 2012.  However, Respondents No. 1 have agreed to
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pay their remaining liability in the form of a lump sum payment to

the claimant as set out in the stipulations of the parties. 

After consideration of A.C.A. §11-9-804, it is clear that the

legislature intended for parties entitled to compensation, here the

claimant, to be able to receive that compensation in a lump sum

before that compensation is actually accrued.  In doing so the

legislature provided a formula to account for the present value of

the compensation owed to the claimant by the other party, here the

Second Injury Fund.  The claimant is entitled to his compensation

in a lump sum from the Second Injury Fund after the employer, here

Respondents No. 1, have fulfilled their obligation of compensation

to the claimant through an agreed lump sum payment.  At that time,

the Second Injury Fund will stand in lieu of the employer and the

Second Injury Fund shall pay wage loss compensation to the claimant

in a lump sum in accordance with A.C.A. §11-9-804.

2. Whether a lump sum attorney fee can be imposed against

the Second Injury Fund on the controverted 15% in wage loss

benefits and, if so, the date upon which the duty to pay such fee

arises.

The Second Injury Fund makes clear in its brief to the

Commission that it disagrees with the Arkansas Court of Appeals’

decision in Lewis v. Auto Parts & SIF, 104 Ark. App. 230, 290

S.W.3d 37 (2008), which allows the Commission to award a lump sum

attorney’s fee against the Second Injury Fund.  This Administrative

Law Judge agrees with the decision in Lewis ld. and the premise
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that the Second Injury Fund stands in lieu of the employer and

assumes certain liabilities of the employer.  Here, the claimant’s

attorney is entitled to a lump sum attorney fee under A.C.A. §11-9-

716.

The Second Injury Fund also argues that if a lump sum payment

is appropriate it should not be enforced until August 20, 2012,

when Respondents No. 1's payment obligation would be completed.

A.C.A. §11-9-716 allows for a discounted discount rate of

attorney’s fee when a lump sum attorney’s fee is awarded in the

same manner as set out in A.C.A. §11-9-804.  For the same reason as

previously stated, I disagree with the Second Injury Fund’s

position on the time frame in which lump sum awards can be paid by

the Second Injury Fund.

3. Whether the erroneous assignment of one-half of the

attorney fee responsibility to the claimant is capable of being

corrected at this time.

The following findings of fact and conclusions of law are

found in this Administrative Law Judge’s opinion issued on July 14,

2010, which was affirmed and adopted by the Full Commission on

October 1, 2010:

“3. The claimant has proven by a preponderance
of the evidence that he is entitled to wage
loss in an amount equal to 50 percent
impairment to the body as a whole.

4. The claimant has proven by a preponderance
of the evidence that his attorney is entitled
to an attorney’s fee on the wage loss
benefits awarded above the stipulated and
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accepted 35 percent wage loss by Respondent
No. 2.”

The following is the order from that same opinion issued on

July 14, 2010, which was affirmed and adopted on October 1, 2010:

“Respondent No. 2 shall pay the claimant wage
loss in an amount that is equal to 50 percent
whole body impairment.  Respondent No. 2 shall
pay the claimant’s attorney a fee on the wage
loss benefits that have been awarded in this
matter that are greater than 35 percent whole
body impairment.  Any moneys that the
respondents pay to the claimant shall be in
compliance with Ark. Code Ann. §11-9-110 which
deals with the child support arrearage that
the claimant currently has.

Respondent No. 2 shall pay to the claimant's
attorney the maximum statutory attorney's fee
on the additional benefits greater than the 35
percent wage loss stipulated to and accepted
by Respondent No. 2, the Second Injury Fund,
awarded herein, with one half of said
attorney's fee to be paid by the respondents
in addition to such benefits and one half of
said attorney's fee to be withheld by the
respondents from such benefits.

All benefits herein awarded which have
heretofore accrued are payable in a lump sum
without discount.

This award shall bear the maximum legal rate
of interest until paid.”

The third finding of fact and conclusion of law places the

burden of attorney’s fees for the controverted wage loss on

Respondent No. 2, the Second Injury Fund.  However, the order

directs a division of that attorney’s fee between the claimant and

the Second Injury Fund.  The order contains a clerical error.  The

parties in this matter stipulated in “Stipulations of the Parties”

that the splitting of the attorney’s fee between the claimant and

the respondent is contrary to the law and I agree.
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The finding of fact and the conclusions of law regarding the

Second Injury Fund’s obligation to pay the full attorney’s fee are

in agreement, only the order is in conflict.  The inclusion of

language that orders a split in the attorney’s fee between the

claimant and the Second Injury Fund is a clerical error in this

Administrative Law Judge’s order.  A.C.A. §11-9-713(3)(d) allows

for the correction of a clerical error in any Commission order or

award at anytime, I do so now.  The pertinent section of the order

shall now read as follows:

“Respondent No. 2 shall pay to the claimant's
attorney the maximum statutory attorney's fee
on the additional benefits greater than the 35
percent wage loss stipulated to and accepted
by Respondent No. 2, the Second Injury Fund,
awarded herein.”

The Second Injury Fund argues res judicata and the “Law of the

Case” should control and prevent the correction of this obvious

clerical error, I disagree.  The splitting of attorney’s fees was

never an issue at the April 15, 2010, hearing.  The additional

language about fee splitting was placed erroneously into the order

through clerical error and is not controlled by res judicata or the

“law of the case.”

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The parties jointly submitted Stipulations of the Parties

which included twelve paragraphs of agreed upon stipulations are

accepted as fact.

2. That Respondent #2, the Second Injury Fund, is subject to

the lump sum payment for wage loss benefits under A.C.A. 11-9-804,
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which were accepted and awarded in the July 14, 2010 Opinion of

this Administrative Law Judge and affirmed and adopted by the Full

Commission on October 1, 2010. Those benefits for a lump sum

payment shall be calculated by the Arkansas Workers’ Compensation

Commission’s Legal Advisor Division and shall be due after

Respondent #1 has paid its agreed lump sum settlement to the

claimant.

3. That Respondent #2, the Second Injury Fund, is subject to

the payment of a lump sum attorney fee regarding controverted and

awarded  wage loss benefits under A.C.A. 11-9-716, which were

awarded in the July 14, 2010 Opinion of this Administrative Law

Judge and affirmed and adopted by the Full Commission on October 1,

2010. Those benefits for a lump sum attorney fee shall be

calculated by the Arkansas Workers’ Compensation Commission’s Legal

Advisor Division and shall be due after Respondent #1 has paid its

agreed lump sum settlement to the claimant.  

4. That a clerical error existed in the Order portion of the

July 14, 2010 Opinion of this Administrative Law Judge and affirmed

and adopted by the Full Commission on October 1, 2010. That order

shall now read as follows:

“Respondent No. 2 shall pay the claimant wage
loss in an amount that is equal to 50 percent
whole body impairment.  Respondent No. 2 shall
pay the claimant’s attorney a fee on the wage
loss benefits that have been awarded in this
matter that are greater than 35 percent whole
body impairment.  Any moneys that the
respondents pay to the claimant shall be in
compliance with Ark. Code Ann. §11-9-110 which
deals with the child support arrearage that
the claimant currently has.
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Respondent No. 2 shall pay to the claimant's
attorney the maximum statutory attorney's fee
on the additional benefits greater than the 35
percent wage loss stipulated to and accepted
by Respondent No. 2, the Second Injury Fund,
awarded herein.

All benefits herein awarded which have
heretofore accrued are payable in a lump sum
without discount.

This award shall bear the maximum legal rate
of interest until paid.”

ORDER

That Respondent No. 2, the Second Injury Fund, shall pay the

benefits awarded in the July 14, 2010, opinion of this

Administrative Law Judge and adopted by the Full Commission on

October 1, 2010, in the form of a lump sum payment.  The lump sum

payment shall be made to the claimant and the claimant’s attorney

within the time frames directed in the above findings of fact and

conclusions of law.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


