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STATEMENT OF THE CASE

On February 3, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 8, 2011, and a pre-hearing order was filed on

December 9, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his back.
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4. The last day the claimant was employed by the respondent

was June 9, 2010.

By agreement of the parties the issues to litigate are limited

to the following:

1. Temporary total disability from June 10, 2010, to a date

yet to be determined.

2. Attorney’s fees.

3. Compensation rates.

4. Credit for over payment of temporary total disability

benefits.

Claimant’s contentions are:

“A. Claimant contends that he sustained a
compensable injury to the low back on the date
of injury.  Claimant’s claim was accepted as
compensable and benefits were paid.  Claimant
did not improve and requested a change of
physician to Dr. Schlesinger, which was
granted.  Dr. Schlesinger recommended epidural
steroid injections, which were denied by
Respondents.  Claimant contends he is entitled
to the ESI’s, any other treatment prescribed
by Dr. schlesinger, and continued treatment
with said doctor.

B. Claimant has been either totally
incapacitated from working or released to
light duty which Respondents did not offer
since July 1, 2010, but Respondents stopped
TTD benefits around that date and have not
resumed them.  Claimant contends that he is
still in his healing period; that for the
dates claimed he has either been completely
incapacitated from work or released to light
duty work not provided by the employer, and is
thus entitled to TTD.

C. Claimant contends that Respondents have
controverted this claim with respect to the
benefits claimed at present.  Therefore,
Claimant contends she is entitled to maximum
attorney’s fees on all benefits awarded.”
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Respondents’ contentions are:

“All benefits to which the claimant is
entitled to receive have been paid or are
being paid at the present time and have not
been controverted.  The related medical
expenses have been paid and will continue to
be paid pursuant to the medical fee schedule.
On August 30, 2010, a Change Of Physician
Order was entered appointing Dr. Scott
Schlesinger as the Claimant’s treating
physician (from Dr. Jason Lofton).  The
Claimant is not entitled to any temporary
total disability benefits.  The Claimant
voluntarily abandoned his job and, as a
result, is not entitled to any temporary
disability benefits since work would have been
available to the Claimant within his
restrictions had he not voluntarily terminated
his employment with the respondent employer.
In the alternative, if it is determined the
Claimant is entitled to additional benefits,
the Respondents hereby request a setoff for
all benefits paid by the Claimant’s group
health carrier, all short term disability
benefits received by the Claimant, all long
term disability benefits received by the
Claimant, and all unemployment benefits
received by the Claimant.”

The claimant in this matter is a twenty-nine-year-old male who

was employed by the respondent as a convenience store clerk.  The

claimant suffered an admittedly compensable back injury while

performing employment services for the respondent.  The central

issue in this matter is whether the claimant is entitled to

temporary total disability benefits from June 10, 2010, to a date

to be determined.

In order to prove his entitlement to temporary total

disability benefits, the claimant must prove that he was within his

healing period and that he was totally disabled from working during

the period of his request.  I do believe that the claimant can
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prove that he was in his healing period on June 10, 2010, given the

medical records submitted in this matter.

Dr. Jason Lofton saw the claimant on May 5, 2010, in

connection with the claimant’s admittedly compensable back injury.

At that time, Dr. Lofton indicated the claimant’s back difficulties

were “most likely strain and spasm.”  The claimant was prescribed

medication and placed on a restriction of no lifting more than 20

pounds.  Dr. Lofton also recommended physical therapy and massage.

On June 16, 2010, the claimant again saw Dr. Lofton.  A

medical note from that visit states, in part:

“HISTORY: Has been going to PT and the
therapist says he was coming consistently but
no progress was made.  He went back to work
one day last week and felt a pop in his back
after lifting a bucket of ice into the drink
machine.  Is having numbness and pain again.
He says he gets numb and has pain in his right
leg at times causing him to stumble at time.
Severity of pain now is 5/10, gets to be 10/10
at times.  Made worse by sitting or standing
for a long period of time. pain is made better
by ice packs.  He can’t stay in one position
very long, has to move after a couple of hours
due to the pain.  Nothing makes the numbness
better.  Location of pain is the lower right
side of his back.

IMPRESSION & PLAN: 28 yo man with low back
pain that is not improving.  Has some
radiculopathy, has gone to PT which hasn’t
helped, he has had a normal lumbar MRI. He has
hired a workman’s comp lawyer who has
recommended her (sic) see a back specialist.
I told him I feel like I have not helped him
make progress and agree with his
recommendations.  He can take Darvocet N100
and prn Flexeril for now and f/u after seeing
a neurosurgeon.  He wants me to wait until he
sees who the lawyer was going to recommend he
see.”
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On September 14, 2010, the claimant was seen at Arkansas

Neurosurgery Brain and Spine Clinic, PA by Dr. Scott Schlesinger.

The following is the Impression/Plan/Discussion section of the

medical record from that visit:

“I would like to treat Mr. Darr conservatively
as it is his only option.  We will set up some
lumbar epidural injections and post-injection
therapy protocol.  We will try a TENS unit and
a traction unit.  If this does not work, the
only other option would be a facet protocol.
Certainly, I think that there is absolutely
nothing operatively to do, but we will see
what we can do to help him.

There is nothing to give him a disability
rating for.  I will keep him on light duty
while we see if we can get him doing better
with conservative care.”

Again, I do believe that the claimant has proven that he was

in his healing period on June 10, 2010, when he began his request

for temporary total disability benefits.  However, the claimant

must also prove that he is totally disabled from work during the

period of his request for temporary total disability benefits and

the claimant is unable to do so.

At the hearing in this matter, the claimant testified that he

worked in November 2010 cleaning up after a construction crew.  The

claimant was paid $8.00 an hour for a period of about two weeks

according to his own testimony.  The claimant also had a job at a

restaurant during the same period of time that he was employed by

the respondent.  That restaurant was called Papa Pablano’s.  It was

the claimant’s testimony that he quit Papa Pablano’s in late 2009.

The respondents introduced at Respondents’ Exhibit No. 1, Page 17,

a document from the Department of Work Force Services titled Notice
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to Base Period Employer.  The bottom portion of that document is

filled out by the manager of Papa Pablano’s and it states the

claimant last worked at the restaurant on July 9, 2010.

I believe that the claimant engaged in employment activities

with both Papa Pablano’s and as a general laborer cleaning up after

a contracting crew during his requested period of temporary total

disability benefits.  It is clear that the claimant was not totally

disabled as he actually engaged in two separate kinds of

employment.

The claimant failed to show that he had ever been taken

entirely off work, only that he had been under restrictions as to

lifting and standing for long periods of time.  Much of the

testimony in this matter revolved around the claimant’s work at the

respondent’s place of business while he was under work

restrictions.

It was stipulated that the claimant last worked for the

respondent on June 9, 2010.  The claimant testified and medical

records indicate that the claimant sustained his compensable back

injury in November 2009.  On December 7, 2009, Dr. Lofton took the

claimant off work due to his back difficulties.  On December 14,

2009, Dr. Lofton released the claimant back to full duty work.

However, on February 22, 2010, he was placed on work restrictions

by Dr. Lofton that included, “No heavy lifting, be able to sit down

at work in chair, and try to lose weight, which could be

contributing to the pain.”  On May 5, 2010, Dr. Lofton continued

the work restrictions including, “No lifting over 20 lbs.”  The
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claimant testified at the hearing about working from November 14,

2009, through May 1, 2010, as follows:

“Q. And you continued to work from November
14, 2009 until just about May 1st, I believe of
2010, does that sound right?

A. That sounds right.  I believe it was May
1st. 

Q. How many for that probably six month period
of time, did you miss any work when you were
scheduled to work?

A. I missed one day of work at the Wickes
store before they transferred me and I believe
I might have missed one day over at the
DeQueen store.

Q. And when did you transfer to the DeQueen
store?

A. Beginning part of March, I believe.”

It is clear that the claimant was able to work within his

restrictions for the respondent as evidenced by his apparent

ability to do so.  The claimant alleges that he was fired in a

telephone conversation with the respondent’s store manager, Crystal

Robinson, on or about June 10, 2010.  The following is testimony

from the claimant regarding this conversation:

“Q. Okay, tell me about that phone call.

A. I called her up and I told her I was having
problem with my back and that I was not going
to be able to stand again.  And I told her
about the note, you know, I’d given her a copy
of that from Doctor Lofton that I was not to
be standing that long.  And told her that I
ended up on my feet for about 7 ½ hours that
night and was hurting really bad.  And she
said that if I didn’t come back to work I
didn’t have a job to go back to.

Q. Alright and did you go back to work after
that?
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A. No, sir.

Q. And why did you not?

A. She fired me.”

Ms. Crystal Robinson also testified at the hearing in this

matter.  It was her credible testimony that she never fired the

claimant.  She also testified that the claimant was offered work

within his restrictions.  It appears to me that the claimant simply

quit coming to work for the respondent.

The claimant is unable to prove that he is entitled to

temporary total disability benefits from June 10, 2010, to a date

to be determined.  The claimant was never taken off work by a

doctor during the period of his request but only placed on

restrictions.  Also the claimant demonstrated the ability to work

at Papa Pablano’s and cleaning up after a construction crew, which

prove he was not totally disabled during his period of requested

temporary total disability.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 8, 2010, and contained in
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a pre-hearing order filed December 9, 2010, are hereby accepted as

fact.

2. The claimant failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits

from June 10, 2010, to a date to be determined.

3. Due to the above findings of fact and conclusion of law,

the issues of compensation rates, credit for overpayment of

temporary total disability benefits, and attorney’s fees are moot.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


