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Respondent represented by the HONORABLE RICHARD A. REID, Attorney at Law,
Blytheville, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 25, 2011, a pre-hearing conference was

conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered between the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Walter Dale – the claimant, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION 

Walter Dale, the claimant, with a date of birth of March 23, 1943, is a high school

graduate with 60 to 80 hours of post-secondary education.  The claimant has been an EMT for
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forty (40) years.  Further, the claimant has taken electrical and electronics training/courses since

1956.  As of November 2011, the claimant has been married for fifty-one (51) years.

Regarding his work experience, the claimant testified that he fixed his first radio in 1951. 

Thereafter, the claimant fixed radios after school in the family business, a radio and televison

repair and sales shop.  The claimant moved away from home to attend school in 1957, and

remained away until 1960.  The claimant returned home and resumed working in the family

business in 1960, at which time his duties included installing antennas and repairing televisions and

radios.  

In 1961, the claimant moved to Michigan after getting married.  While in Michigan the

claimant was employed at Continental Can Corporation, manufacturing paper cups.  Thereafter,

the claimant was employed by Ford Motor Company where he worked at a truck plant

manufacturing the 1966, 1967, and 1968, models.  At the beginning of the 1968 model year the

claimant moved back to Missouri and returned to work in the family business in electronics.   The

claimant also worked part-time as a carpenter, electrician, and plumber.  The claimant continued

to work in the family business until he took it over in 1996, and attempted to keep it going until

1999.  The testimony of the claimant reflects that he was doing mostly carpenter and home repairs

in the early part of 2000.  

The claimant commenced his employment with respondent, a manufacture of steel pipe for

oil drilling and gas line piping, on June 6, 2000, in the maintenance department.  The claimant

explained that he was hired in as a technician.  The testimony of the claimant reflects that in his

employment with respondent he was the maintenance man, technician, and lead man from 2003

until 2004.  The claimant considered his job with respondent as a heavy-duty job until he was
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moved to the repair shop.  Claimant experienced health problems in 2004 that precluded him from

climbing on the machinery at work, and, as a consequence of the afore, was moved to the repair

shop.  In describing his job duties in the repair shop of respondent, the claimant’s testimony

reflects:

Fixing anything that broke.  You’d have to see the complexity of
the business to understand that.  I had tiny things the size of the
first joint of my thumb to work on under magnifying glasses.  I had
pneumatic cylinders, hydraulic cylinders, electric motors, pumps,
hydraulic pumps, water pumps, print heads.  It goes on and on and
on.

I fixed a lot of things.  The electronic machinery, the welders, the
heat devices that did the annealing and stuff like that.  Any time, - -
if it had a hole in it or an amp going to it they came to me for that.
(T. 15-16).

The claimant testified regarding the health problem that he experienced in 2004, which

ultimately resulted in him being moved into the repair shop of respondent:

Well, I developed a deal called myasthenia gravis, which in my case
paralyzed me from the diaphragm up.  It started exhibiting itself by
one eye drooping.  It was initially mis-diagnosed as Bell’s Palsy,
which I found out later was very common to mis-diagnose it for
that.  And then, slowly it began to affect my throat muscles and my
diaphragm where I - - when it hit me the hardest, I shut down and
quit breathing.  I spent four days on life support until they got the
medications in to take care of it.

Myasthenia gravis literally translated means great muscle weakness,
and the muscles can exhibit their-self in different parts of the body. 
In my particular instance, it was eyes, throat and diaphragm. (T. 16-
17).

The claimant was provide medication, got better,  and eventually returned to work with no

restrictions.  The claimant explained, regarding his condition:

I got - - if it’s treated, there’s no symptoms at all that you would
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know or that anybody else would see.

There’s no - - no other visible symptoms.  All I have to do is take
the medication on schedule and everything works fine. (T. 17).

The claimant returned to work.  As to whether he was provided a lighter job at the time, the

claimant testified:

No, not at first.  I went back to work and worked from July until
October, and had a relapse because the doctor was playing with the
medicine trying to find a balance, and when I had the relapse, why I
went back in, they readjusted the medication, and I came back and
went back to work again. (T. 17).

The claimant continued, regarding his move to the lighter job:

Just after that I had a problem; not associated with the MG.  I had a
ruptured bowel, and because of that I wear a colostomy bag, and
when Paul heard about that, why he said, “I don’t want to lose you,
but we got a place for you.”  So that’s when he put me out in the -
- out in the shop. 

I was release to go back to work with no restrictions with the
colostomy bag.  It really sounds bad to you guys, but it’s an
inconvenience, it’s not a handicap. (T. 18).

On January 22, 2009, while discharging his employment duties as a rebuild technician, the

claimant sustained the injury to his low back which serves as the basis for the present claim.  The

testimony of the claimant reflects, regarding the January 22, 2009, injury:

Wow.  Boy, that’s a - - I had a hydraulic cylinder that was very
familiar to all of us.  We had a operator that just couldn’t get the
idea that you could not do this machine with that cylinder extended;
so, he would bend the inch-and-a-quarter shaft on this fifty-inch-
long hydraulic cylinder routinely.  We were all very familiar with
Joe Hill and his bending of the - - he had bent the rod.   The rod
stuck out almost the length of my forearm and was bent at about
the same angle.

  *          *          *
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And in order to get it out, we had to cut the shaft because it’s - -
fifty inches is, you know, four feet two.  A pretty good size
cylinder.  The cylinder itself was a four-inch cylinder with thick side
walls and the total length of it probably nose-bridge high to me
about five six by the time it was - - they bought it to me to repair,
which they brought everything to me to repair.  I picked it up and I
put it in the vice, and I was going to move the cylinder up to line it
up with the vice and that shaft spun around and knocked me
sideways and backwards.  It twisted me and pushed me down.  And
there was a sound, a crunch, a crack, bright red and a million bees
buzzing in my head and pain like I have never felt. (T. 18-19).

The claimant testified that he injured his low back in the accident and experienced an immediate

onset of severe pain.  The claimant reported the injury on the day it occurred.  Regarding the

medical treatment that was provided by respondent in connection with his injury, the testimony of

the claimant reflects:

If you want to call it that, yes.  You see, I’ve been an EMT for
many years, and I was the emergency medical technician that they
would call for injuries in the plant.  I asked them - - I told them,
“My back is hurt, I need an ambulance and a back board.”  They
called a supervisor.  I understand that.  Okay.  “Call a supervisor. 
He’ll call an ambulance and backboard.”  The supervisor was out of
pocket.  The assistant supervisor comes in; Mike Morris didn’t feel
he had the authority to call for an ambulance and a backboard.  So,
he called the lady from the safety department.  She came over and
said, “Oh, put him in my truck.”  I said, “Lisa, I need an ambulance
and a backboard.”  “That’s all right, we’ll get you over there.”  She
had Mike and Matt pick me up by the shoulders and take me about
the distance from here to the door.  That was the most excruciating
trip I have ever made in my life.  I never hurt like that.  And put me
up in her C-71 off-road with monster mud tires on it.  I didn’t lose
consciousness, but I almost did.  I asked to lean the seat back and
she said, “Oh, that’s broke, it doesn’t work.”  I couldn’t get the
pressure off my back, I could barely breathe.  I said, “I need an
ambulance and a backboard, this isn’t working.”  She said, “We got
to go fill out papers.”  She took me over to the safety office and I
said, “If you’re asking me to get out of this truck and fill out
papers, no way until somebody that’s trained can get me out of here
on a backboard and take me to the hospital.”  She said, “I’ll bring
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the papers to you.”  Now, I filled out some papers, and to this day,
I could not tell you what I put down on them.  I was in too much
pain to be rational.  I absolutely do not remember.  I do remember
four pages.  I gave them bac to her, and I said, “Is the ambulance
on the way?”  “No, I’m taking you to the doctor.”  “Please, I don’t
need to go to the doctor, take me to a hospital.  I need an
ambulance and a backboard.”  “No, I’ll get you there.”  They drove
me to the doctor’s office.  That was a heck of a trip.  They took me
in a wheelchair.  I’ve never hurt like that.  I hope never to again.  I
hope you never know what it’s like.  X-rayed my back twice.  Gave
me an illegal drug test, because they brought me a wet, washed out,
used container. (T. 19-21).

The claimant was not taken to the emergency room by supervisory personnel of respondent.  The 

claimant continued:

When I got home, I had taken some pain pills, and I was trying to
cooperate with the company policy the best I could, and we called
and had an ambulance come and pick me up and took me to our
local hospital, where they did a CAT scan.  (T. 21).

The claimant testified that while the respondent paid for the medical treatment he received in

connection with the treatment of his January 22, 2009, compensable injury, the bill for the CAT

scan was turned over to his health care provider, and not paid by respondent.

The testimony of the claimant reflects that while respondent did not direct him to Dr.

Vaught for treatment it did pay for the medical treatment he received under his care. The CT and

MRI scans performed on the claimant disclosed fractures at L1 and L2.  On February 6, 2009, Dr.

Vaught performed a kyphoplasty at L1 and L2 on the claimant.  The claimant offered regarding

the procedure performed by Dr. Vaught:

The biggest problem I had with that is that it was from the 22nd to
the 6th before I got any competent medical treatment. (T. 23).

The claimant continued regarding the condition of his back following the surgery:
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The first day it was wonderful.  The first day it was wonderful.  The
second day it was good.  The third day I had a hitch in my hip, and
they blew it off.  They said, “Oh, it’s just because you’re laying
around.  You got to walk it out.”  The next day they turned me
lose, sent me home and - - (T. 23).

The claimant explained that he was still in the hospital when he started experiencing pain.  The

claimant denied doing any physical activity outside his restrictions while he was in the hospital:

No, they wouldn’t let me out of bed.

Physical therapy would walk me about as far as from there to the
door and back and say, “Oh, you did good.”  And then, “Don’t
move until somebody comes in for physical therapy.” (T. 24).

The claimant acknowledged that Dr. Vaught recommended in his February 17, 2009, report that

he continue with his chiropractor, Dr. Kevin Winkle.  The claimant’s testimony reflects the

circumstances of how he came to be treated by Dr. Winkle:

I - - they didn’t send me to him, Dr. Vaught recommended physical
therapy, and he specified what kind, and I said, “I have a
chiropractor that can do that,” and he said, “Well, use him.” (T.
24).

The claimant described the nature of his treatment under the care of Dr. Winkle:

At the chiropractor, all I was receiving was what they call TENS
treatments where they put pads here and there and shoot little
electrical currents through your muscles to expand and contract the
muscles. 

Oh, they did an ultrasound you know, where they smear grease on
you and rub the ultrasound up and down, and then, they put the
TENS unit on to tension the muscles after the ultrasound. (T. 25).

The claimant denies suffering any new injuries or falls following the surgery.  The

testimony of the claimant reflects that after a March 10, 2009, MRI which disclosed ~  
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&Y fractures at T11, T12, T13, L3, L5, and S1, the respondent controverted his claim and he was

forced to get medical treatment on his own.  The claimant had health insurance and underwent

kyphoplasty on March 16 2009, at T11, T12, and L3.  On March 17, 2009, the claimant

underwent kyphoplasty at L4 and L5.  The testimony of the claimant reflects that Dr. Vaught has

not returned him to work.  The claimant testified that he only received temporary total disability

checks.

The claimant filed for a change of physician to Dr. Calhoun, and the respondent paid for

the initial visit.  Dr. Calhoun recommended physical therapy for the claimant, however respondent

refused to pay for the treatment.  The claimant did undergo the recommended physical therapy,

explaining:

Yes.  My - - at the time the only insurance I had was Medicare. 
Medicare paid part of it, and I paid part of it. (T. 27).

In terms of benefits realized from the physical therapy, the claimant testified that it helped increase

the strength, although it did not reduce his pain.  On September 22, 2010, Dr. Calhoun declared

the claimant at maximum medical improvement and assessed an 11% whole body anatomical

impairment.  Respondent is currently paying indemnity benefits to correspond with the impairment

rating.

The claimant’s testimony reflects that he is limited to a twenty-five (25) pound lifting

restriction, as well as prohibited from twisting and bending.  The claimant testified that between

March 2009 and September 22, 2010, he did not perform any work for pay.  In describing the

present status of his back, the claimant testified:

Well, I tell people I’m no longer in what I call in pain.  I’m just in a
constant state of discomfort.  If I sit still too long, it’s just a
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constant nagging throb.  I get up and walk.  I can walk or I can lay
flat.  Those two are my two best, but sitting or standing are a
problem. (T. 28).

The claimant testified regarding the impact and limitations of the injury on his pre-injury activities:

Well, before I was doing home repairs.  I could pick up a piece of
sheet rock and put it on a ceiling and nail it in.  No problem.  I can’t
pick up a sheet of sheet rock now.  I could crawl under your
kitchen sink and replace your faucets in the kitchen sink or repair
the piping.  I can’t get on my back and go up under there now. 
Overhead work is out.  As far as leaning back and going up like
that, it becomes painful.  I can’t do it.  I did auto mechanic work
for myself and family, never for outside work or anything, and to
bend over and get under a hood now, it’s out.  If I drop my socks
on the floor in the bedroom, I’ve got this wonderful little tool that I
got from Harbor Freight, that I can pick them up with.  I can’t bend
over and pick those up off the floor.  It’s maddening. (T. 28-29).

The testimony of the claimant reflects his activities on a daily basis:

Go crazy.  I watch TV.  I ride the riding lawn mower until my back
hurts and quit. I’m in the process of trying to get my little
workshop that I had built before all this went on back in order
where I can at least do some tinker work out there.  I stay out there
until my back hurts, and I come in the house, stretch out and get it
to quit hurting again.  I do most of the cooking around the house.

And I’m the gopher.  If the grandkids need picking up from school,
I get to go pick them up and play school bus.  I go back and forth
to the doctors’ offices.  I take other people back and forth to
doctors’ offices.  I can sit and drive.  And that – actually, sitting
and driving it - - that old Mercury fits my back better than anything
I’ve got.  But as far as what I used do, my cabinet work, my wood-
working, my home repairs.  I have built two wheelchair ramps for
friends and family just to prove that I can, and what I did was prove
that I couldn’t because the job should have taken me one day, it
took me four.  My grandson comes and does the lifting and the
bending and the low down work, and I do the designing and the
cutting and he puts it together.  But it proved to me that, no, I can’t
do that. (T. 29-30).

The claimant testified that he applied for Social Security Disability in the midst of the
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myasthenia gravis in 2004, and was denied.  Thereafter, the claimant returned to work without

restrictions.  After his injury of January 22, 2009, the claimant again applied for Social Security

Disability and received it.  The claimant’s testimony reflects that the benefits were going to be

discontinued, however he turned sixty-five (65) years old and the benefits were converted to

regular Social Security.  

The claimant is no longer an employee of respondent.  Regarding the afore, the testimony

of the claimant reflects:

Terminated on July 22 of ‘09.  I found out I was terminated when
my health insurance care was turned down to pick up a prescription
on the 12th of August.  They didn’t see fit to notify me. (T. 31).

The claimant denies that he had any plans to retire, adding that he had planned on working until

he was seventy (70) years old.  Even after his planned retirement at age seventy (70), claimant

testified he planned on doing work in his fix-it shop, however he is not able to do that.  The

claimant testified that if the respondent offered him a job within his restrictions he would accept it:

I sure would.  I sure would.  I enjoyed my work.  I enjoyed what I
did out there.  I enjoyed the people I worked with; I would go back
in a heartbeat. (T. 32).

During cross-examination, the claimant testified that if he had the money to pay for a

transcript he would have gotten a college degree:

The first degree wild have been AA which is a standard degree, and
the other one would have been probably in the electronics with a
secondary in the medical field as an emergency medical technician. 
(T. 33-34).

The claimant continued, regarding the institutions that he had attended:

All over, because the companies that I worked for provided training
that were - - like you’d take training for Zenith and it’d be three
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CEU’s and training for Magnavox would be five CEU’s.  We
would go to two, three and five-day schools twice a year for each
company, and each of them had their own training values with
them. (T. 34).

The claimant testified that Dr. Vaught was chosen by Dr. David Lee, his treating 

neurologist for the myasthenia gravis.  The claimant acknowledged that respondent did not direct

him to Dr. Vaught for treatment of the compensable injury.  The claimant explained his prior

contact with the chiropractor:

Why had I been there; I had taken my kids in there.  I hadn’t been
for anything on myself.(T. 37).

The claimant was still under the care of Dr. Vaught at the time the new fractures were revealed.  

The claimant testified regarding the afore:

I was trying to.

I couldn’t get in.  I was told that I couldn’t come in until such-and-
such a date because Workman’s Comp wouldn’t pay for it. (T. 38).

The testimony of the claimant reflects that when he received the initial temporary total

disability benefits, he was paid by the week for four (2) weeks, and thereafter was paid bi-weekly. 

The claimant testified that he does not hunt or fish, noting that he does not think that he could get

up and down the bank on the river anymore.  As far as attempting to use a vacuum cleaner, the

claimant testified:

No.  Absolutely that’s excruciating.  I can’t push that vacuum
cleaner and twist back and forth like that.  I did that one time and
my back told me, “You can’t do that.”(T. 39).

 Claimant denies that chiropractic adjustments were performed on him by Dr. Winkle.

The medical in the record reflects that the claimant was seen at Pemiscot Memorial
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Hospital on January 24, 2009, and under went CT scans of the lumbar spine and the thoracic

spine.  The claimant was seen at emergency department of Saint Francis Medical Center on

January 25, 2010, for further treatment in connection with the January 22, 2009, work-related

injury to his spine. (CX #1, p. 1-13).  

The claimant was admitted to Saint Francis Medical Center in Cape Girardeau, Missouri,

on February 5, 2009, under the care of Dr. David Y. Lee.  The admission records regarding the

afore reflects, in pertinent part:

PRESENT ILLNESS: This 65 year-old patient of Dr. Mohammad
Naseeruddin, was admitted for evaluation and treatment of severe
lower back pain.  The following history was provided to me by the
patient and also his records from my office dating 2/2/07.  The
patient gives a history of having injured his lower back at work on
1/22/09.  On the above date, he was repairing a scrap winder
separation cylinder.  He told me that he picked up a cylinder and
was putting it on the vise.  He indicated that a bent shaft spun over. 
In the process, he was thrown backwards, but was able to catch
himself and not fall to the ground.  At that point, he felt a snapping
sensation in his lower back and this was followed by severe pain. 
He was later seen by the company doctor and redo grafts were
obtained.  At the present time, I do not have the official report of
the lumbar spine x-ray.  He has been seeing the company doctor for
treatment of his lower back pain and has received both Demerol
and Valium with limited improvement.  He came to see me in the
office on 2/5/09 on account of intractable lower back pain without
radiation to either leg.  Suspecting the possibility of a compression
fracture involving the upper lumbar vertebra, he was admitted to
the hospital, with the permission of his workmen’s compensation

*          *          *

IMPRESSION:
1.   Severe lower back pain.  The patient has had this
condition since a job accident on 1/22/09.  At the
present time, we do need to rule out a compression
fracture in this patient.
2.   History of myasthenia gravis.
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3.   Hypertension.
4.   Right ventricular hypertrophy.
5.   Exogenous obesity.
6.   History of supraventricular arrhythmia.
7.   Status post exploratory laparotomy, sigmoid
colectomy with functioning colostomy.

  
PLAN:

1.   Admit for 23 hour observation.
2.   MRI of the lumbar spine.
3.   Bone scan if needed.
4.   Neurosurgery consultation if needed.
5.   IV Demerol and Phengergan p.r.n. for pain
control. (CX #1, p. 14-17).

The claimant underwent intraoperative films of the lumbar spine on February 6, 2009, which was

compared to the MRI of the lumbar spine of February 5, 2009, disclosing L1-L2 fracture. (CX #1,

p. 18). On February 6, 2009, Dr. Kevin A. Vaught with Brain and NeuroSpine Clinic of Missouri,

L.L.C. in Cape Girardeau, Missouri performed a L1 and L2 transpedicular bone biopsy and

kyphoplasty using fluroroscopic guidance procedure to address the claimant’s preoperative

diagnosis of subacute L1 and L2 osteoporotic compression fractures and intractable pain. (CX #1,

p. 19).  The February 9, 2009, discharge summary of Saint Francis Medical Center relative to the

claimant reflects, in pertinent part:

HOSPITAL COURSE: At the time of admission, the patient had
severe lower back pain.  MRI of the lumbar spine showed acute
compression fracture of the L1 and to a lesser degree the L2
vertebrae.  Dr. Kevin Vaught who was consulted and on 02/06/09,
the patient underwent L1 and L2 kyphoplasty with improvement of
his low back pain.  By the time of discharge on 02/09/09, the
patient rated his pain at 5/10.  He was sent home on oral Demerol
to be taken on a prn basis. (CX #1, p. 21).

The record reflects the presence of a February 17, 2009, office visit of the claimant to the Brain

and NeuroSpine Clinic of Missouri.  The afore clinic note reflects that the claimant was seen by
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Jack L. Bagley PA C.  The February 17, 2009, clinic note reflects, in pertinent part:

Interim History:
The patient is a 65-year-old male who sustained an injury while at
work.  The patient was admitted to St. Francis Medical Center and
underwent an L1 and L2 kyphoplasty.  The patient has noticed
reduction in his complaints of midline back pain.  He does continue
to have complaints of pain to the right to midline and towards his
hip.  He denies any leg pain paresthesias or weakness.  His pain is
aggravated with standing and walking.  His symptoms improve if he
lies down.  He was treated by his chiropractor for his right-sided
pain.  He noticed significant reduction in his pain with the
chiropractic treatment. 

*          *          *

Diagnostic Impression:
1.   Status post L1 and L2 kyphoplasty.
2.   Right SI joint dysfunction.

*          *           *

Diagnostic and Therapeutic Plan: The sutures were removed
without difficulty.  The pathology report does not suggest any
metastatic disease.  I recommended that the patient continue to
work with his chiropractor two to 3 times a week to help address
his complaints of right SI joint pain.  We will see the patient back in
the office in 4 weeks’ time for additional follow-up.  The patient is
unable to return to work.  He is not at MMI. (CX #1, p. 23-28).

The evidence reflects that on March 10, 2009, the claimant underwent a lumbar MRI scan at Saint

Francis Medical Center, which was compared to the February 2009 MRI.  The March 10, 2009,

MRI scan disclosed new osteoporotic compression fractures at T11, T12, L3, L5 and Sl. (CX #1,

p. 29-30). The claimant was again seen in follow-up at the Brain and NeuroSpine Clinic on March

10, 2009.  The clinic note regarding the March 10, 2009, visit reflects, in pertinent part:

Interim History:
The patient was last seen in the office several weeks ago.  He was
treated by a chiropractor for complaints of SI joint pain.  He has
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had significant increase in his complaints of pain over the past few
weeks.  The pain has become so severe he cannot ambulate.  If the
stands, the pain in his back and right side increase significantly.  He
denies any leg pain, paresthesias, or weakness.  Given his persistent
pain, it was recommended that he undergo an MRI scan of the
lumbar spine.  Having undergone the study he returns today for
follow-up.

*          *          *

Data Review:
I reviewed the patient’s MRI scan of the lumbar spine performed at
St. Francis Medical Center.  This study reveals a new fracture at
T11, T12, L3, L5, and S1.  This is changed from his previous study
performed one month previously.  I had spoken to the radiologist
regarding the patient’s imaging.

*          *          *

Diagnostic Impression
1.   Status post L1 and L2 kyphoplasty.
2.   Right SI joint dysfunction.
3.   T11, T12, L3, L5, and S1 compression fracture.
4.   Left calf wound.

*           *           *

Diagnostic and Therapeutic Plan: At this point in time, the
patient will be admitted to the hospital for further evaluation prior
to any surgical recommendation.  It is recommended that the
patient undergo a whole body bone scan, PPD, serum protein
electrophoresis, urinalysis, and chest x-ray.  Following completion
of the studies, we will make further recommendations regarding his
treatment.  The patient will also be given adequate medication for
pain control.  Lastly, I have recommended a wound care evaluation
of his left calf.  The patient understands these recommendations.
(CX #1, p. 33-36).

In a March 18, 2009, letter, Dr. Vaught responded to an inquiry from the medical case manager,

Blanca E. Otero, regarding the claimant:

I have reviewed your letter dated 03/12/09 concerning Mr. Dale
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and your question about his compression fractures.  It is my opinion
that Mr. Dale’s work injury of 01-22-09 is the prevailing factor for
the compression fractures at the L1-L2 level and should be covered
under Workers’ Compensation.

It is also my opinion that the most recent fractures at the levels of
T11, T12, L3, L5, and S1 are not related to his work injury.  At this
point, a specific cause for these fractures is unknown.  

If you have any other questions or concerns, please feel free to
contact my office. (CX #1, p. 50).

As noted above, the claimant underwent surgery regarding the compression fracture at

T11, T12, and L3 on March 15, 2009, under the care of Dr. Vaught.  On March 17, 2009, the

claimant underwent surgery regarding the compression fracture at L4, L5 and S1 under the care

of Dr. Vaught.   The claimant was seen in follow-up at the Brain and NeuroSpine Clinic on March

27, 2009.  The clinic note regarding the afore reflects, in pertinent part:

Interim History:
Mr. Dale is a 66-year-old white male following up in the clinic
today after undergoing a T11, T12, L3, kyphoplasty and bone
biopsy performed on March 15, 2009 and an L4, L5, S1
kyphoplasty performed March 17, 2009.  He still notes a dull ache
pain in his back especially when he changes positions.  He states
that standing up straight will cause pain but walking improves his
pain slightly.  He also complains of some numbness n his right
anterior thigh but this is not severe.   He denies any weakness of the
legs.  He has Vicodin 7.5 at home and he says he takes1-2 pain pills
a day.  He has Flexeril at home but has not been taking it.  He
currently rates his pain at 4/10.

*          *          *

Diagnostic and Therapeutic Plan: I discussed with the patient
that it seems most of his back pain is currently muscular pain.  He is
encouraged to take his Flexeril 3 times a day.  I have also given him
a prescription for physical therapy with no manipulation or high
velocity just modalities working on muscular pain and myofascial
release.  Due to the results of his pathology report I will refer him
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to a hermatologist to review this report and labs and for all further
evaluation of this.  I have ordered several labs noted in the
pathology report that would be beneficial for finding a cause for the
immature cells.  The patient understands and agrees to this plan. 
He’ll follow up in our clinic in 4-6 weeks after undergoing physical
therapy and seeing the hematologist.  If the has further questions or
concerns he can contact the clinic at any time.  I will send a copy of
today’s note to the hematologist who will be seeing Mr. Dale. (CX
#1, p. 54-57).

The record reflects that presence of a March 31, 2009, phone note regarding the claimant from 

nurse case manager to Dr. Vaught.  The follow-up details to the telephone call reflect that the 

claimant was release at MMI (maximum medical improvement) from his L1 and L2 compression 

fractures. (RX #1, p. 2).

The medical in the record reflects that the claimant continued to receive active medical

treatment in connection with the compression fractures in his spine through the April 29, 2009,

follow-up visit to the Brain and NeuroSpine Clinic.  The April 29, 2009, clinic note regarding the

claimant’s visit reflects, in pertinent part:

Diagnostic and Therapeutic Plain: I will review the patient’s CT
scan of the abdomen and pelvis to assess the boney alignment in
quality.  I will contact the patient with the results of this study.  I
will then refer him to physical therapy should this be satisfactory.  I
do not feel the patient will require any additional surgical
intervention.  The patient understands these recommendation.
In addition the patients history, physical, diagnostic studies
and treatment plan were reviewed with the patient by the
signing physician today. (CX #1, p. 61). 

The medical in the record reflects that the claimant was evaluated by Dr. J. Michael

Calhoun, a North Little Rock neurosurgeon.  In his June 16, 2010, correspondence to Ms. Tene

Nichols, RN, BSN-AWCC , with the Medical Cost Containment Department of the Arkansas

Workers’ Compensation Commission, Dr. Calhoun relayed:
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I have recently had the pleasure of evaluating Mr. Dale in the office. 
He is a somewhat gregarious, 67-year-old man who initially injured
his back while working on January 22, 2009.  He was evaluated and
admitted for pain control but then later underwent an MRI of the
lumbar spine on February 5, 2009.  At that time, he was found to
have acute compression fractures of the L1 and L2.  He
subsequently underwent a kyphoplasty of those levels on February
6, 2009.  He did well transiently but then began having severe
recurrent pain.  To further complicate matters, he developed MRSA
of the left leg and had to be on several different antibiotics. 
Eventually this was cleared and he underwent a repeat MRI on
March 10, 2009.  At that time, they discovered new osteoporotic
fractures of T11, T12, L3, L5, and S1.  The then was taken back to
surgery and underwent kyphoplasty on T11, T12, and L3.  These
were done on March 15th and March the 17th of last year.  Since
that time, he has continued to have back pain.  He reports there is
some slight numbness along the lateral aspect of the right calf but
no true radicular pain.  He has undergone no further studies of the
lumbar spine and it appears the patient’s case may have even been
declared medically stationary.  This is based mainly upon a letter
dated March 18, 2009, where Dr. Vaught who performed the
kyphoplasty stated that he felt the new fractures were not due to his
work injury.

The patient denies any pain in his back prior to the incident in
January 2009.

The patient’s surgical history is significant for the above.  In
addition he has undergone coronary ablation and retinal detachment
repair.

His past medical history is significant for myasthenia gravis and
hypertension and diabetes.

His current medications include Mestinon, Diovan, Metoprolol,
metformin, Azathioprine, and Os-Cal.  He has severe reaction to
SOTALOL and DIGOXIN.   He also has to avoid all
MACROLIDE antibiotics because he is taking Mestinon. 

*          *          *

Physical examination reveals a middle-aged man in no acute
distress.  Neurologic examination of the lower extremities reveals
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that there is adequate iliopsoas, obturator and gluteus medius
function bilaterally.  There is intact qaudriceps function bilaterally.  
There is adequate extensor digitorum brevis, extensor hallucis
longus and gastrocnemius function bilaterally.  Sensation is intact to
pinprick in the L3, L4, L5 and S1 dermatomes bilaterally.  There
are no elicitable knee or ankle reflexes bilaterally.  Straight leg
raising is negative bilaterally.  Review of the MRI from March 10,
2009, prior to his second kyphoplasty does document the acute
compression fractures of T11, T12, and L3.  I am uncertain is L5 is
truly a compression fracture.  The patient has undergone no further
radiological studies since his second kyphoplasty.

I explained to the patient that we can certainly obtain a repeat MRI
to document if anything has occurred since the second kyphoplasty.

It is my thought that the development of the other compression
fractures is directly related to the kyphoplasty at L1 and L2.  Often
it is seen that immediately afterward further compression fractures
will develop because of the superior strength of the vertebral bodies
that have undergone the kyphoplasty.  Because he underwent the
kyphoplasty at L1 and L2 due to the work injury then the other
fractures are also attributable to his work injury of January 2009.

We would like authorization to at lease repeat an MRI of the
lumbar spine to see what the present state of his lower back is.  It
may be that there is nothing further that can be done but at least we
would know this.

Thank you for this kind referral.  We are looking to obtain
authorization for the MRI.  Any problems or questions concerning
the above, call me. (CX #1, p. 64-65).

The claimant underwent an MRI of the lumbar spine with and without contrast on July 12, 2010,

at Arkansas Surgical Hospital, pursuant to the referral of Dr. Calhoun. (CX. #1, p. 68-69).  On

July 12, 2010, Dr. Calhoun authored a letter regarding the claimant to respondent:

Mr. Dale underwent an MRI of the lumbar spine.  It shows
postoperative changes from T11 to L5 where all the kyphoplasties
have been performed.  He has undergone no rehabilitation since that
time.  It is thought that the best course of action is to have him
undergo physical therapy over the next month.  We will see him
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back in a month for a followup.  He has not reached maximum
medical improvement.  Most assuredly he will never return to his
job at injury.  (CX #1, p. 70).

In his September 22, 2010, correspondence to respondent regarding the claimant, Dr. Calhoun 

relayed:

Mr. Dale has completed his physical therapy.  We are declaring him
maximally medically improved as of today.  Because he suffered
five compression fracture requiring kyphoplasty as well as thoracic
compression fracture, he is awarded a total of 5+4+2 for a total of
11% impairment of the whole person.  We will see him on an as
needed basis.  (CX #1, p. 71).

In a correspondence/fax of October 4, 2010, the office of Dr. Vaught noted that he had received

and reviewed the medical record of Dr. Calhoun regarding the claimant, and concluded that he

had nothing further to contribute to the matter that was not included in his prior March 18, 2009,

letter. (RX #1, p. 3).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical record and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 22, 2009, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$550.00/$413.00, for total/permanent partial disability.

3. On January 22, 2009, the claimant sustained an injury to his back in the form of 

compression fractures at L1 and L2 arising out of and in the course of his employment.
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4. The March 10, 2009, diagnosed compression fractures at T11, T12, L3, L5, and

S1,

are compensable consequences of the claimant compensable injury of January 22, 2009, which

continued the claimant’s temporarily totally disability period through September 22, 2010, when

the claimant reached maximum medical improvement and the end of his healing period.

5. The claimant has sustained a permanent physical impairment in the amount of 11%

to the body as a whole as a result of the January 22, 2009, compensable injury.

6. When the claimant’s age, education, work experience, permanent limitations and 

physical restrictions, and other matters reasonably expected to affect the claimant’s future earning

capacity, the evidence preponderates that the claimant has sustained a loss of earning capacity in

the amount of 65% in addition to his anatomical impairment as a result of the January 22, 2009,

compensable injury.

7. Medical treatment rendered to the claimant subsequent to March 7, 2009, in 

connection with diagnosed compression fractures at T11, T12, L3, L5, and S1, was reasonably

necessary in connection with the treatment of the compensable injury, to include that provided

under the care of Dr. J. Michael Calhoun.

8. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of January 22, 2009, and compensable consequence therefrom.

9. The respondent has controverted the payment of temporary total disability benefits

subsequent to March 7, 2009, medical benefits subsequent to March 20, 2009, and the payment of

permanent partial disability benefits in excess of 11% to the body as a whole.  

CONCLUSIONS
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The compensability of the claimant’s January 22, 2009, injury to his low back which

resulted in diagnosed compression fracture at L1 and L2 is not disputed.  The claimant contents

that he also suffered injuries in the form of compression fracture at T11, T12, L3, L5 and S1 as a

result of the January 22, 2009, compensable accident, which required medical treatment and

resulted in a period of temporary total disability.  Further, the claimant contends that he has

incurred wage loss disability in excess of the 11% anatomical impairment accepted by respondent. 

The claimant seeks the afore corresponding workers’ compensation benefits as well as

controverted attorney fees.  Respondent deny liability in connection with the compression

fractures other than that at L1 and L2.  Further, the respondent deny that the claimant has

sustained wage loss disability in excess of 11%, which has been accepted and paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

As noted above, there is not a dispute regarding the compensability of the claimant

January 22, 2009, accident and the resulting diagnosed compression fractures at L1 and L2. 

Further, there is not a dispute regarding the mechanics of the January 22, 2009, accident and

resulting onset and severity of symptoms.  On February 5, 2009, the claimant was admitted to

Saint Francis Medical Center, and after undergoing diagnostic studies, on February 6, 2009,

underwent kyphoplasty at the L1 and L2 level in the treatment of compression fractures.  The

claimant was discharge on from the hospital on February 9, 2009, and seen in follow-up at the

office of his treating surgeon on February 17, 2009.
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The claimant remained symptomatic following his injury, surgery, hospital discharge, and

post-operative follow-up visits.  There is no showing in the record of the claimant have suffered a

subsequent fall or traumatic event involving his spine.  Further, while the claimant did undergo

chiropractic treatment in the form of physical therapy, the evidence does not reflect that the

treatment included chiropractic adjustments.  The claimant does provide credible testimony of an

instance of severe pain while in the hospital following his surgery with movement.

On March 10, 2009, the claimant again underwent an MRI of his lumbar spine which

disclosed compression fractures at T11, T12, L3, L5 and S1.  On March 15, 2009, the claimant

underwent kyphoplasty at the T11, T12,and L3 levels; and on March 17, 2009, the claimant

underwent surgery at the L5 and S1 levels.

In a March 18, 2009, Dr. Kevin A. Vaught, the claimant treating neurosurgeon, opined

that while the January 22, 2009, work injury of the claimant was the prevailing factor for the

compression fractures at the L1-L2 level, the most recent fractures at the levels of T11, T12, L3,

L5 and S1 were not related to the work injury.  Further, Dr. Vaught added that the specific cause

for the recent fractures was unknown.  

The claimant obtained a change of physician to Dr. J. Michael Calhoun, a North Little

Rock neurosurgeon, from the Arkansas Workers’ Compensation Commission Medical Cost

Containment Division on May 26, 2010, in connection with the January 22, 2009, compensable

injury.  Following his examination of the claimant and review of the prior pertinent medical

records Dr. Calhoun was of the opinion that the development of the other compression fractures

at T11, T12, L3, L5 and S1, is directly related to the kyphoplasty at L1 and L2.  Dr. Calhoun

explained that the afore is often seen because of the superior strength of the vertebral bodies that
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have undergone the kyphoplasty.  Specifically, because the claimant underwent the kyphoplasty at

L1 and L2 due to the January 22, 2009,  work injury, the other fractures are also attributable to

work injury.

When a worker sustains a compensable injury, then every natural consequence of that

injury is also compensable.  Hubley v. Best Western Governor’s Inn, 52 Ark. App. 226, 916

S.W.2d 143 (1996).  The basis issue is whether there is a causal connection between the initial

injury and the consequential condition. Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968

S.W.2d 645 (1998).  Consequential injuries need not arise within the time and space boundaries of

the employment.  Employers may be liable for injuries resulting from medical treatment obtained

in response to a work-related injury.  Air Compressor Equipment Company v. Sword, 69 Ark.

App. 162, 11 S.W.3d 1 (2000).

In the present claim, the claimant underwent kyphoplasty at L1 and L2 in the treatment of

his compensable compression fractures at the level as a result of the compensable January 22,

2009, injury.  The claimant did not return to the employment of respondent subsequent to the

January 22, 2009, compensable injury and medical treatment in connection with same.  While the

claimant noted a severe increase in back pain with movement, while still in the hospital following

his surgery, there is no showing that the claimant sustained a subsequent fall or traumatic incident

involving his spine.  The claimant did receive sanctioned chiropractic treatment in connection with

the treatment of the compensable injury following his surgery and discharge from Saint Francis

Medical Center, however there is no evidence in the record to reflect that the afore treatment

entailed chiropractic adjustments.  The evidence preponderates that the occurrence of the

compression fractures at T11, T12, L3, L5 and S1, is a compensable consequence of and directly
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related to the claimant undergoing kyphoplasty at L1 and L2 in the treatment of the compensable

compression fractures from January 22, 2009, work-related accident.  Respondent is liable for the

payment of workers’ compensation benefits, to include medical and indemnity, growing out of the

compensable consequence compression fractures at T11, T12, L3, L5 and S1.  Respondent has

controverted the afore in its entirety.

Medical Benefits

The employer is mandated to promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitute reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  

An injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 W.W.2d 845 (1983).  In the instant claim, following the diagnosis of the additional

compression fractures on March 10, 2009, further surgery was rendered in connection the

treatment of same.  The evidence discloses that the claimant was also provided prescription

medication and physical therapy in the treatment of the compression fractures.  After obtaining a

change of physician to Dr. Calhoun, the claimant continued to receive medical treatment.  The
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evidence preponderated that the treatment rendered to the claimant under the care of and at the

directions of Dr. Kevin Vaught and Dr. Michael Calhoun was reasonably necessary in connection

with the treatment of the claimant compensable injury and compensable consequence injuries. 

Respondent has controverted the compensability of the claimant compensable consequence

injuries.

Temporary Total Disability 

In the present claim, the claimant sustained a compensable injury on January 22, 2009, in

the form of compression fractures at L1 and L2.  The claimant underwent kyphoplasty at L1 and

L2 on February 6, 2009.  While within his healing period from the January 22, 2009, accident and

February 6, 2009, surgery, the claimant later developed compression fractures at T11, T12, L3,

L5 and S1, for which he underwent additional surgery.

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Bresheres, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period continues until the claimant is as far restored as the permanent nature of his injury will

permit.  When the underlying condition causing the disability stabilizes, and no further treatment

will improve the injury, the healing period has ended.  Carroll General Hospital v. Green, 54

Ark. App. 102, 923 S.W.2d 878 (1996).  A claimant’s healing period has not ended when

treatment is being administered for the healing and alleviation of the condition. J.R. Riggs Tractor

Co., v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

In the instant claim, the evidence discloses that the at the time of the claimant’s February

17, 2009, post-operative visit to Dr. Vaught the claimant had not reached maximum medical
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improvement and that he was unable to return to work.  Dr. Vaught recommended and prescribed

physical therapy/chiropractic treatment two to three time per week, and that he return for an

additional follow up in four weeks, which would have placed the date at on or about March 17,

2009.  The claimant was again seen by Dr. Vaught on March 10, 2009, at which time further

diagnostic studies disclosed the presence of additional compression fractures at T11, T12, L3, L5,

and S1.  As related to the acknowledged and accepted compensable L1 and L2 compression

fractures the claimant had not reached the end of his healing period or maximum medical

improvement as of the March 10, 2009, date.   In a phone note of March 31, 2009, Dr. Vaught

opined that the claimant was at maximum medical improvement as related to the L1 and L2

compression fractures and surgery.  

As note above, the evidence preponderates that the subsequent diagnosed compression

fractures of March 10, 2009, are compensable consequences of the claimant’s January 22, 2009,

compensable injury, for which the claimant is entitled to medical and indemnity workers’

compensation benefits.  The claimant continued remain symptomatic and to receive medical

treatment in connection with the compensable injury.  Further, after obtaining the change of

physician to Dr. Calhoun, the claimant received active medical treatment under the direction of

same.  The evidence preponderates that the claimant reached the end of his healing period on

September 22, 2010.  The claimant has sustained his burden of proof by a preponderance of the

credible evidence that he remained within his healing period from January 23, 2009, continuing

through September 22, 2010, and correspondingly entitled to the payment of temporary total

disability benefits.  The evidence in the record reflects that the respondent last paid temporary

total disability benefits to the claimant for the period March 6, 2009 through March 20, 2009. 
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(RX #1). Respondent has controverted the payment of temporary total disability benefits to the

claimant subsequent to March 20, 2009.

Wage Loss Disability

The claimant, with a date of birth of March 23, 1943, is a high school graduate with sixty

to eighty hours of post secondary education.  The claimant has extensive knowledge and training

regarding electronics and as an emergency medical technician.  The claimant worked in and

operated the family business - - a radio and television repair and sales shop.  The claimant’s work

history and experience also include employment by Ford Motor Company and Continental Can

Corporation.  The claimant also has experience as a carpenter, electrician, and plumber.

The January 22, 2009, compensable injury resulted in an anatomical impairment in the

amount of 11% to the body as whole.  The claimant has not discharged employment duties for

respondent or any other employer since sustaining the January 22, 2009, compensable injury.  The

claimant has severe physical limitations with respect to standing, lifting, and prolonged sitting as a

result of the January 22, 2009, compensable injury.  The claimant is able to drive and assist with

light household chores, though no vacuuming.  The evidence preponderates that when the

claimant’s age, education, work experience, permanent limitations and restrictions, and other

matters reasonably expected to affect his future earning capacity are considered, the claimant has

sustained a loss of earning capacity of 65% in excess of his 11% whole body anatomical

impairment.  The respondent has controverted the claimant’s entitlement to wage loss disability

benefits.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total



29

disability benefits at the weekly compensation benefit rate of $550.00, for the period commencing

January 23, 2009, and continuing through the end of his healing period on September 22, 2010, as

a result of the compensable injury of January 22, 2009, and compensable consequence injury

therefrom.  Said sums accrued shall be paid in lump without discount.  Respondent may claim

credit for sums heretofore paid toward the afore obligation.

The respondent is further ordered and directed to pay all reasonably necessary and related

medical expenses growing out of and in connection with the treatment of the claimant’s

compensable injury of January 22, 2009, and consequential injuries therefrom, to include medical

related travel.

The respondent is further ordered to pay to the claimant permanent partial disability

benefits as the weekly compensation benefit rate of $413.00, to correspond with the claimant

anatomical impairment of 11% to the body as a whole and wage loss disability benefits of 65%,

over and above the anatomical impairment, as a result of the January 22, 2009, compensable

injury.  Said sums accrued shall be paid in lump without discount.  Respondent may claim credit

for sums heretofore paid toward the afore obligation.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

__________________________________________
   ANDREW L. BLOOD 

ADMINISTRATIVE LAW JUDGE        
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