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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F802295

MARK DUNGAN, EMPLOYEE CLAIMANT

WELD RITE, INC., 
UNINSURED EMPLOYER RESPONDENT

OPINION FILED AUGUST 23, 2011 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick,” Spencer,
Attorney at Law, Mountain, Home Arkansas.      

Respondent was represented by Ms. Johnnie Copeland, Attorney at
Law, Mountain Home, Arkansas.

                                       STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 15,

2011, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was held in the matter, and on March 21, 2011, a

Prehearing Order was entered in the same.  This Prehearing Order

set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 28, 2008.
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3.  On or about January 28, 2008, the claimant sustained a

compensable injury to the left wrist, but for the fact that the

injury was substantially occasioned by the illegal use of drugs.  

4.  This claim has been controverted in its entirety.

5.  All other issues are reserved under the Arkansas

Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Constitutional issues.

2.  Compensability of the claimant’s left wrist injury

(whether the claimant’s left wrist injury was substantially

occasioned by his use of drugs). 

3.  Claimant’s entitlement to reasonable and necessary medical

treatment.

The claimant’s and respondent’s contentions are set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.

The documentary evidence submitted in this case consists 

of the hearing transcript of June 15, 2011.  The claimant’s

Constitutional Brief has also been made a part of the record.

This is retained in the Commission’s file.

 The following witnesses testified at the hearing: the

claimant, Billy Shavers, Debbie Young, Ray Young, William Smith,

and Ginger Dungan.   
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                          DISCUSSION

     At the time of the hearing, the claimant was 49 years old. 

He completed the 11th grade, and has his GED.  The claimant

admitted to having been an employee of Weld Rite, at Salem. 

According to the claimant, they employ approximately 35 people.

     The claimant agreed that his January 28th, 2008 injury

occurred around 3:00 in the afternoon.  According to the

claimant, he had the scaffolding set up to put up a drop ceiling,

which was tin.  He also used a ladder to reach the lower end

where the scaffolding would not reach.  The claimant testified

that he was hanging sheet metal, and these were full sheets. 

They were three foot by 14 and 12 feet.  At the time of the

incident, the claimant was working by himself, but Ray Young was

there to make sure things were done properly.  The claimant

testified that he(Mr. Young)is the foreman of Weld Rite.  With

respect to the incident, the claimant explained:

Q. I want you to tell me -- you're on the last of the
sheet.

A. Uh-huh.

Q. I want you to tell me what -- when you first -- what
you were doing when you first became aware something was
going to happen and then what happened.  Just tell us that
little couple of seconds when you were -- I guess you were
pushing the screw up into the --

A. Yes.  Yes, sir, I was -- I was applying the screw with
a drill.

Q. Were you pushing your weight into it?
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A. A little bit, yes.

Q. Okay.  

A. And then I felt a --

Q. Were you looking up?

A. Yeah.

Q. All right.

A. Like that (indicating).  And I --

Q. Show the Judge again how you were doing it.

A. I was -- the ladder's like this and I was at the top of
the ladder and I was screwing in like that.

Q. And so is your back against the ladder?

A. No, not against it.

Q. Is your back -- are you facing away from the ladder?

A. Yes.

Q. Okay.  Why was it that you --

A. Sideways a little bit, not facing away.

Q. Okay.  Okay.  So you're sideways --

A. Yes.

Q. -- on the ladder.

A. Yes.

Q. Looking up.

A. Yes.

Q. And pushing the drill up in there.

A. Yes.
Q. And while you were pushing it up, had the screw gone
all the way in when you fell?
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A. Yes.

Q. And what was the first -- when was it, you were first 
     aware you were about to fall?

A. When I felt the ladder give out from underneath me.

Q. And did you hear something?  Did you just feel
something?

A. No.  I felt it release, yeah.

Q. Okay.  What happened?  Do you know what happened to the
ladder?

A. The bottom end of the ladder was -- is bad and --

Q. In what way is it bad?

A. It's bent and twisted.

Q. The bottom end?

A. Yes.  Where the feet are.

Q. Okay.

A. Yes.  There's movable feet on each one of the rungs and
it was bent in like this and it's been -- was bad ever
since.  I've been -- I complained about it and told them
about it numerous times.

Q. Who did you complain to?

A. To Ray Young.

Q. He's the plant superintendent?

A. Yes.

Q. And you also talked to Billy Shavers about it.

A. Yes.

Q. The owner?
A. Yes.

Q. And what was their response?
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A. Be careful, use what you got.

                               *****

Q. (By Mr. Spencer)  And what was bent?

A. The down leg.

Q. In other words, the main --

A. Yes.

Q. -- leg of the ladder.

A. Yes.

Q. Now, was this an A-frame ladder or was this --

A. No.

Q. -- just a ladder?

A. It was a single piece.  

Q. So there was no A-frame?

A. No.

Q. Okay.

A. It was at one time --

Q. Did it have an extension on it where you pull a rope
and it extends out?

A. It was -- I believe it was at one time, but it didn't
have the extension attached no more.

Q. Okay.  And you're telling us -- and you understand this
is very important, you're telling us under oath that that --
you had talked Ray Young and Billy Shavers about the dangers
of this ladder.

A. Yes, sir.
     The claimant testified that he fell head first down to the

floor, hitting his head and wrist.  According to the claimant, 
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the ladder kicked into Dustin Braucum(phonetic) when it fell.  He

agreed that Mr. Braucum saw what happened.  The claimant denied

any loss of consciousness as a result of the fall.  

     Following the incident, the claimant went to the office and

talked with Billy Shavers.  At that time, he explained to Mr.

Shavers that the defective ladder kicked from underneath him and

broke his wrist.  The claimant was initially transported by a

Weld Rite employee, Debbie(Young) to a local clinic, but they

were unable to treat him due to the severity of his injury.  As a

result, the claimant was transported to Fulton County Hospital.

     Upon his arrival to the emergency room department, the

claimant testified that they gave him three shots of Demerol and

some other medicine, but he was unable to recall the name of it. 

The claimant testified that they put a brace on his wrist and

told him that they were admitting him to the hospital overnight. 

He was also advised that he would be transported to Batesville

the next day.  According to the claimant, he felt it would be

cheaper for him to go home and have his step-son, Eric Hudson,

transport him to Batesville the next morning instead of an

ambulance and staying over in a room.  The claimant testified

that the doctor agreed and prescribed him some pain pills and

discharged him home with instructions to report to the Batesville

hospital the following morning.  

     The claimant treated the next day at the emergency room
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department of the Batesville Hospital.  He was processed in by

Dr. Lampkin, who referred him to Dr. Allen, an orthopedic

surgeon.  The claimant was admitted to the hospital, and

ultimately underwent surgery.  According to the claimant, they

put a steel plate in his wrist, which is still there.

     He denied being intoxicated (having used any illegal drugs

or drinking) on the day of the incident or the prior day.  The

claimant testified that the last time he recalled having drank or

using any illegal drugs prior to January 28th, would have been on

the weekend.  He testified that he drank a six-pack of beer over

the entire weekend, which he does once a week. 

     The claimant denied ever being called down for being

intoxicated on the job.  However, he admitted to being fired once

for being hung over on the job, but denied being drunk on the

job.

     He explained:

Q. Okay.  Tell us about that.

A. Okay.  Me and my wife, ex-wife, Ginger, were going
through our typical married spat, you know, arguments, and I
was really distraught and had too much to drink that night
and was really rattled the next day, hung over, and so
instead of getting on the tractor and cleaning up the back
like I was doing with another co-worker, I decided it was
safer for me not to and I sat down on a pallet and my head
started hurting so bad from being hung over, that I laid my
head down, laid back on it, and was trying to sober up
basically, you know, from being hung over, and Billy come
out and seen me laying there and told me to follow him to
the office.  And when I got to the office, he said I was
fired.
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Q. When was that?  What -- how many years, months, days,
whatever, was it before January 28th of <08?

A. No, that was after.  It was like a --

Q. This would have been later?

A. Yeah.  It was like the following year.

Q. Okay.

A. Maybe June.

Q. And that's --

A. Or August.

Q. -- the last you worked for Weld Rite?

A. No.  I worked for Weld Rite up until May 9th I believe
or May of <09.  I'm sorry.

Q. When were you fired?

A. I got laid off and never got called back.  I wasn't
actually fired.

Q. Okay.  What about this time that you were fired by
Billy?

A. Yes, I was fired for about three weeks.

Q. Okay.

A. And then with me returning every other day or so, and
being sober, he decided to give me my job back.

Q. Okay.  All right.  Is there any other time, Mark, that
you had had alcohol use on the job that you were at any time
working at Weld Rite?

A. No.

Q. Okay.

     On cross examination, the claimant testified that he was off

work for probably five weeks.  He admitted that while off work,
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he received some money in the form of cash payments, totaling 

$400.00.    

     Upon being asked whether he could have passed a drug test

while at the hospital, the claimant replied, “I believe so.”  He

denied having told anybody that he would not have passed a drug

test when he went to the hospital after his fall.  He also denied

having used drugs in February of 2008 or December of 2007.  He

agreed that there was a point that he did use drugs.  The

claimant testified that he used drugs once or twice, maybe three

times in April of 2009.  

     He agreed that he lived with his then-wife, Ginger Dungan,

continuously during the year of 2008.  According to the claimant,

he lived with her some three to four months after the accident. 

The claimant essentially testified that they broke up due to Ms.

Dungan’s adultery and drug use.  He admitted that he stated in

his interrogatory answers that he had used drugs.  However, he

denied any habitual use or ever having used drugs on a daily

basis.  

     The claimant admitted to having previously had a positive

drug test.  According to the claimant, this happened when he

turned his ex-wife in for cooking meth, which was in November of

2009.  The claimant testified that due to their children, he

underwent a urinalysis and tested positive for marijuana and

Xanax.  He denied ever being hospitalized for any kind of drug
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treatment, but admitted to being hospitalized after an attempted

suicide.  According to the claimant he has been hospitalized

three times, with the last time being in January of 2011.  He was

first hospitalized on November 17th or 19th of 2009.  The claimant

testified that he was arrested in 2004 for selling a bag of pot.

     He admitted to doing marijuana a couple of times in the

years between the time that he was arrested and the time of his

accident.  The claimant denied having drank beer in the week

during the time period of his accident.  

     The claimant specifically denied having drank during the

week in 2008.  He also denied ever drinking while on the premises

at Weld Rite.  However, he did admit to doing drugs on the

premises of Weld Rite.  According to the claimant, in April or

May of 2008, he did drugs with Ray Young and Will Smith at Weld

Rite, which was within a few months after his accident.  The

claimant agreed that after his accident, he continued to work for

Weld Rite for more than a year.

     Billy Shavers testified on behalf of the claimant.  He

denied that he did not have workers’ comp insurance on the day of

the claimant’s accident.  According to Mr. Shavers, it had over-

lapsed because he could not afford it.  He denied drinking on the

job, or ever having used marijuana or alcohol.  Mr. Shavers

denied that any of his nephews or relatives used alcohol or drugs

on the job. 
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     With respect to the ladder, he denied that the ladder in

question is defective or has bent legs.  He further denied that

the claimant complained about the ladder being defective prior to

his fall.

     Mr. Shavers testified:

Q. No one had ever said anything to you at all?

A. No, sir.  I've got ladders.

Q. Well, I know you have more than one.

A. I use them every day.

Q. I know that you had more than one but were you not --
did you observe the ladder that my client was using to do --

A. After --

Q. -- this job?

A. -- after the accident, yes, sir.

Q. Did you see the legs deformed?

A. That -- normal ladder.

Q. Did you see the legs deformed?

A. No, sir.

Q. In any way?

A. No, sir.

Q. Was it -- had it been knocked in or been used -- a
hammer taken to it?

A. It was a normal aluminum ladder.

Q. Was it an extension ladder or was it an A-frame?

A. It was a -- a extension ladder that, of course, in a --
one side of the building's 12 feet, the other side's 16
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feet, and I think he -- well, he was on the 16-feet side so,
you know, it was –

     He admitted to seeing the claimant on the morning of the

accident.  According to Mr. Shavers, the claimant did not appear

to be intoxicated that morning.  Mr. Shavers testified that the

claimant did an excellent job.  He agreed that had the claimant

appeared to be intoxicated the morning of his fall, he would have

fired him.  Mr. Shavers admitted that he has about 40 employees.  

     Upon further questioning, Mr. Shavers testified:

Q. Now, isn't it your concern today and the reason you
have half the plant here is that you're going to have to pay
this claim out of your own pocket because you goofed and
didn't get workers' comp coverage?

A. I don't -- I don't have half the employees here.  We
all --

     According to Mr. Shavers, he asked that the claimant to

undergo a drug test on the day of the accident.  He testified:

Q. There was never a drug test done, was it?

A. -- it was -- he wouldn't take a drug test at the Salem

--

Q. He refused it?

A. -- at the Salem First Care.  But they wouldn't work on
his arm and -- and so whenever -- that's all I remember and
then he went to the hospital.

Q. Where is any records saying he refused to take a drug
test?  There is no record, is there?

A. There no record just like I didn't know that he was --
they said high that morning, either.  You're right.

Q. That they said what?



14

A. That he was on something or whatever.

Q. They didn't say that, either, did they?  They didn't
say he was intoxicated.

A. I don't have any documentation of any --

Q. Any of that.

A. -- any of that, yes, sir.

Q. Except your employees on your payroll today who are
coming in today and now I'm learning that he's made all
these admissions against interest, that he was -- he
couldn't pass a drug test, that he couldn't do anything,
couldn't -- that he probably fell as a result of being
intoxicated.  Is that what your guys are all going to say
today?

A. I don't know what they're all going to say, sir.

     On cross examination, Mr. Shavers testified that on the

morning of the incident, he did not spend 30 seconds with the

claimant, other than to say “Hi to him, good morning.”  According

to Mr. Shavers, he was across the room from the claimant.  Mr.

Shavers testified that he did not have employees tell him the

claimant was intoxicated by some substance until after his fall.  

Mr. Shavers agreed that he assumed that they would give the

claimant a drug test at the hospital.

     Upon being questioned by the Commission, Mr. Shavers

testified:

Q. (By the Court)  You have information that he refused a
drug test.  

A. At the -- at the First Care, they wouldn't accept him
and he -- and he didn't take a drug test at the hospital at
that --
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Q. Well, who are saying asked him for a drug test?

A. At the -- the Salem First Care.

Q. But they didn't treat him at Salem First Care.  

A. And then he --

Q. Is that correct?

A. -- correct, and then --

Q. Because it was too severe and he needed more medical
attention; is that not correct?

A. That's correct.

Q. Okay.  

A. And then they I guess -- and then they took him to the
hospital.

Q. So at what point are you saying that he refused a drug
test, Mr. Shavers?

A. At the hospital, he didn't --

Q. Well, earlier, you said First Care.

A. Well, the First Care, oh, gosh, the First Care is a
mile from -- roughly from the hospital.

Q. Well, they're still two separate entities, are they
not?

A. Yes.  Yes.

Q. So now you're saying the hospital is where he refused a
drug test?

A. Well -- well, yeah, they -- and they couldn't treat him
at the First Care.  They couldn't treat him at the First
Care so they took him to the hospital and then they had to
take him on to Batesville, and they didn't take a drug test
I don't guess at Batesville.  They went ahead and worked on
him.

Q. Okay.  Who contacted you and told you that he refused a
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drug test?  And from what --

A. That was from the First Care.

Q. And who was that person?

A. I -- I don't know who -- one of the -- I don't know the
ladies of the --

Q. So she just called you and -- and informed you.  When
did she call you?  

A. It was the same time, immediately, they couldn't work
on him so they went to the hospital.  

Q. Okay.

A. I mean, it's, you know, it's -- I still knew he needed
work on, I mean, it wouldn't matter.  You just knew.  I
mean, he had a hurt arm.  That's all.  I mean, and -- and he
was talking clearly.  He needed help.

     According to Mr. Shavers, on the day of the accident, he saw

the claimant around mid-morning.  He denied that the claimant

smelled of marijuana or alcohol.                               

     Mark Dungan was recalled as a witness.  Upon questioning by

the Commission, he denied having refused to take a drug test. He

explained:

Q. Did anyone ask you to take a drug test?

A. No, ma'am.

Q. At either facility?

A. I never went inside First Care.

Q. Okay.  You never went inside First Care?

A. No, ma'am.  I barely got out the door and she come back
out, Debbie Young did, and told me they can't see me here,
I'll have to go to the hospital.  So I got back in the truck
and we went to the hospital and I didn't refuse no one.



17

Q. So you didn't get into the building of First Care; is
that --

A. No, ma'am.

     Debbie Young was called as a witness on behalf of the

respondent.  She agreed that she was once employed by Weld Rite,

Incorporated, which is Mr. Shaver’s company.  According to Mrs.

Young, she worked there for about two and a half years.  She last

worked for Weld Rite January 19th of last year(2010).  

     She was responsible for planning delivery routes for

furnaces.  Mrs. Young testified that they make furnaces,

trailers, and metal cutouts.  While employed by Weld Rite, Mrs.

Young job duties included, answering the phones, talking to

customers about deliveries, planning the routes and things of

that nature.  

     According to Mrs. Young, she has known the claimant several

years and worked with him at Weld Rite.  She testified:

Q. Okay.  Do you understand we're here about the incident
when he fell off the ladder?

A. Yes.

Q. Okay.  What's your memory of that day?

A. We were all in the office there and he -- he come in
and was holding his left arm, said he'd fallen off the
ladder and they needed someone to take him to the hospital.

Q. Okay.

A. Which that turned out to be me.

Q. Okay.
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A. So I took him in -- up to the -- the clinic first
because I didn't really know.

Q. Okay.

A. And they said they didn't handle that kind of situation
there so we went to the Fulton County Hospital.

Q. Okay.  And did you take him all the way in the clinic?

A. Yes.

Q. Okay.  And was there any talk at the clinic about a
drug test?

A. No.

     However, Mrs. Young admitted that she had a conversation

with the claimant about drug testing on the way to the hospital. 

According to Mrs. Young, the claimant stated that he hoped they

did not do a drug test because he would not pass it. She denied

having questioned the claimant about his statement.  

     Mrs. Young testified:

Q. Okay.  Did you notice anything about his behavior at
the hospital?

A. When they were asking him what happened, he was -- his
words were slurring and they asked him how it happened, and
he would say, I fell off a ladder at work.

     She denied any personal knowledge of the claimant using

drugs or drinking on the job.  

     On cross examination, Mrs. Young testified that the only

indication that she had of the claimant being intoxicated was

that he slurred his words.

     Upon examination by the Commission, Mrs. Young denied that
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the claimant smelled of alcohol or marijuana.  She essentially

testified that she was not aware that the claimant was asked to

take a drug test either at the clinic or hospital.  

     Ray Young was called to testify on behalf of the respondent. 

As of the date of the hearing, Mr. Young was employed by Weld

Rite.  He has worked there some five plus years.  He admitted

that he worked there at the time of the accident.

     According to Mr. Young, he has known the claimant some 20

years.  At the time of the claimant’s accident, his role at the

plant was that he operated the plasma table.

     Mr. Young explained:

Q. Just tell me what that means.

A. -- it's a cutting torch table, a CNC machine that
operate -- it's a torch that operates off of a computer.

Q. Okay.  So help the Judge out, what does Weld Rite make?

A. Multiple products.  We make trailers, furnaces, cattle
guards, multiple steel products.

     According to Mr. Young, when he was younger, he partied

quite a bit.  He testified that he and the claimant partied

together at times.  He testified that on two different times, he

walked up on the claimant partaking in drugs while on the job and

partook with him.  Mr. Young testified that this took place

within a week or couple of weeks prior to the claimant’s

accident.  He testified that he has observed the claimant

intoxicated on the job, but has never witnessed him consume
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alcohol while on the job.  Mr. Young testified that after the

accident, the claimant smelled of alcohol.  

     On cross examination, Mr. Young testified that he would like

to retire from Weld Rite.  As of the date of the hearing, he was

47 years old.  

     Mr. Young admitted he did not tell his employer on the day

of the accident, the claimant smelled of alcohol.  According to   

Mr. Young, he told him at a later point in time, when the

claimant came back to work for them.  

     He explained:

Q. Okay.  When would that have been, approximately?  When
would that have been that he -- you told him about the --

A. After it had happened, I -- I confided in Billy that,
yes, I was aware that there had been marijuana use and, in
fact, I confided that I had partaken in it and also that
Mark had on multiple occasions, and, yes, I confided in him
that, yes, I had seen him on multiple occasions, not
consuming, but being under what I consider to be influence
of alcohol.  

Q. Of alcohol?

A. Yes.

Q. Not of marijuana?

A. Prior to it, two times.  And I confided in Billy that,
yes, I had.

Q. Of marijuana or --

A. Yes.

Q. -- or alcohol?

A. Of marijuana.
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Q. So two times on marijuana --

A. Two times prior to it that I had --

Q. -- and what were the other times?

A. That I had just -- I knew that he was intoxicated.  I
could smell liquor on him and I -- I -- in my opinion --

Q. So how many times are we talking about?

A. On alcohol, multiple times.  Marijuana, I'd say three,
four, five times possibly even.  Marijuana, at least twice.

Q. Okay.  So the total would be three, four, five times,
and that's what you say multiple.

A. Yes.

Q. And two times of that would have been marijuana.  I
assume the other three would be alcohol?

A. Alcohol.  That would be a correct assumption, yes.

Q. Over the period of, what, two to three years he worked
there?

A. No.  These were in the months leading up to it.

Q. Before he worked for you?

A. No.  During this time of -- that he worked for us, in
the months leading up to his accident.

Q. And you told your employer that the day of or --

A. No, it was after.  It was after.

Q. Was it a couple of days or --

A. I would say yes, yes.

     Upon further questioning, Mr. Young denied that he told his

boss he smelled alcohol on the claimant the day of the accident.  

In fact, Mr. Young denied having testified that he smelled
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alcohol on the claimant on the day of the incident.  According to

Mr. Young, he smelled alcohol on the claimant the weeks leading

up to the accident.  He essentially denied having volunteered any

information to his boss.  Mr. Young testified that after the

accident, Mr. Shavers asked, “Does any one know that Mark – that

Mark might have a problem?”  He testified that this was question

that Mr. Shavers posed to everybody.    

     On redirect examination, Mr. Young admitted that he was

aware of the ladder that the claimant was using at the time of

his accident.  He denied having personally used the ladder. Mr.

Young further denied that the claimant or anybody ever complained

to him about the ladder.

     Mr. Young testified on recross examination that the claimant

used the A-frame ladder.  On further recross examination, he

admitted that Debbie Young is his wife. 

     When questioned by the Commission, Mr. Young testified that

he did not observe the claimant intoxicated on the day of the

incident.  He admitted to seeing the claimant in the office after

the accident.  At that time, Mr. Young stated that the claimant

did not smell of alcohol or marijuana.  However, he essentially

maintains that he was not near in proximity to the claimant

because he was conferring with a coworker.  According to Mr.

Young, the claimant’s speech was not slurred at point.

     William Smith was called as a witness to testify on behalf
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of the respondent.  As of the date of the hearing, he was

employed by Weld Rite.  He has worked there some five years. 

According to Mr. Smith, he works water check.  In this position,

he fills the furnaces with water, let them sit, to make sure they

are not leaking.  

     Mr. Smith gave the following explanation of what happened on

the day of the claimant’s accident:

A. He was working on the roof and the insulation and tin
up --

Q. Uh-huh.

A. -- and he had the ladder propped up against the wall
and it was like also resting on some metal and it kicked --
kicked back and all that.

Q. Okay.  And when you say it was resting on some metal,
tell me what you mean by that.

A. Like the feet were on the ground and there was some
metal there --

Q. Okay.

A. -- and the kick -- when you're going to go up it, even
just walking on loose tin, you have a chance of it kicking
out on you.

Q. Okay.  So you're saying that the bottom of the ladder
was resting not on the --

A. Concrete.

Q. -- concrete floor?

A. Yeah.

Q. It was on the tin.

A. Yeah.
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Q. Okay.  You need to say yes or no for the court
reporter.

A. Okay.  Yes, ma'am.  

Q. Okay.  So did you say anything to him about this
arrangement?

A. Yeah, there was a couple of us that said it that were
up there that ain't there now.

Q. Okay.  Do you --
              

                               *****

Q. (*****)  You said something to him.

A. Yeah.  And -- well, that's about --

Q. What did you say?

A. You don't need to do it.  It's stupid.

Q. Okay.  So in your opinion, it was not wise to put the
ladder on top of the tin.

A. No.

Q. Okay.  Did you -- how close did you come to him that
day?

A. Well, fairly close when we was talking, you know.

Q. Okay.  Was that before he got on the ladder?

A. Yeah.

Q. Okay.  And did you smell any intoxicants on him of any
kind?

A. Yeah.  He hadn't stopped from the night before, he was
getting started.

Q. Okay.  And what do you mean by that?

A. Either he hadn't finished drinking from the night
before or he was -- or he was just getting started drinking.
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Q. Okay.  Did he smell like alcohol to you?

A. Yeah.

Q. Okay.  Was he slurring his words at all?

A. A little bit.

Q. Okay.  Did you see him working on the ladder the -- the
day before this accident?

A. Yeah.

Q. Okay.  At that time, was he resting it on the tin as
well?

A. Not really.  It was -- it was close to the tin because
he's also -- we -- the way we were doing the roof, we had a
jack that was lifting up and we had dead legs on it and the
roof comes in at an angle like that and there's another guy
also helping him putting -- helping hold up the stuff.

     Mr. Smith testified that he smelled alcohol on the claimant,

but denied that he smelled of marijuana.  Regarding the

claimant’s use or habits, Mr. Smith essentially testified upon

his returned to work following the accident, the claimant was

passed out on the trailer up top with a beer.  

     He admitted that other times he smelled what he believed to

be alcohol on the claimant.  Mr. Smith essentially testified that

the claimant regularly smelled of alcohol, maybe three or four

days of the week.  

     On cross examination, Mr. Smith admitted that he has been

convicted of a felony, twice.  According to Mr. Smith, he was

convicted of grand theft in 1988, and then he violated his

parole.  He admitted to having stolen a car. 
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     Mr. Smith denied having ever done drugs with the claimant at

work.  However, he admitted to doing drugs at his house with the

claimant.  According to Mr. Smith, they smoked marijuana about a

month or so before the accident.

     Ginger Dungan was called as a witness on behalf of the

respondent.  She admitted to having previously been married to

the claimant.  Ms. Dungan agreed that at the time of the

claimant’s accident, they were living together as husband and

wife in the same household.

     According to Ms. Dungan, during this period of time, she

observed the claimant smoking marijuana on a daily basis. She

testified that she smoked marijuana with the claimant on the

morning of his accident.  Ms. Dungan testified that the claimant

told her he was glad that they did not drug test him because he

would have been positive for marijuana and most likely

methamphetamine.  She also admitted to using on a daily basis.

     Ms. Dungan admitted to losing custody of their two children

in November of 2009 due to her drug use.  However, she testified

that she now has her children back in the home, and is in

outpatient treatment.  She stated that they began using

methamphetamine some six or seven years ago, but their use of  

marijuana was continuous.

     She denied that the claimant drank alcohol on the day of the

incident, but she admitted that he drank alcohol on the night
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before the incident.  Ms. Dungan testified that during the time

period of the accident, the claimant would come in staggering

drunk and go to bed.  According to her, the claimant would drink

a 12-pack or better.

     Ms. Dungan testified:

Q. And what's the reason that you are testifying here
today?  Are you trying to get back at him for something?

A. No, ma'am.

Q. In fact, when you all got divorced, does that divorce
decree entitle you to any benefits that he may receive?

A. Yes, ma'am.

Q. Do you remember what the figure is?

A. No, ma'am.

Q. You just know that if he wins, you're supposed to get a
percentage; is that correct?

A. Yes, ma'am.

     On cross examination, Ms. Dungan denied that the claimant

turned her in for selling marijuana.  She also denied having an

affair with another man while they were married.  According to

Ms. Dungan, her last criminal conviction was for selling

marijuana some nine years ago.  

     She testified the claimant smoked a joint before going to

work.  According to Ms. Dungan, the claimant got up around 6:00

a.m., and usually left about 6:30 p.m.  Ms. Dungan denied any

knowledge of the claimant having used meth that morning.  She

further testified that the night before the incident, the
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claimant smoked a joint and drank a 12-pack of beer.  During this

time, Ms. Dungan testified that they were using meth on a regular

basis.  She was unable to recall the date of the claimant’s

accident.

     The claimant was recalled as a witness.  He again denied

being intoxicated on the morning of the incident.  The claimant 

testified:

Q. Any meth or any -- you heard your ex-wife say you'd
used marijuana that morning; is that true?

A. No, sir.

Q. Tell us the circumstances of your separation.  What
happened there?

A. Me and Ginger's, we had a really rocky 13 years, and
then the last five years or so, we've separated more than
one time for -- twice for over a year, and then got back
together for the sake of our kids.  Ginger kicked me out on
November 17th and I turned her in on the 19th for cooking
meth because she was cooking meth.  And she had an affair
with Tommy Rogers and she's still been seeing him, you know,
as far as I know a year ago.  

Q. Is that why she kicked you out?

A. Yeah, because I couldn't stand her doing the meth, you
know, and she was having the kids around and it was just --
nobody could stand up for the kids.  I knew that I'd be in
trouble, but it's the only way I could get help for her. 
And so I turned us both in and they piss tested us.  I come
up positive for THC and for Xanax and she come up positive
for everything, pills, meth, pot.

Q. Did they take the children away from you?

A. Yes, they did, sir.

Q. And when did -- during that period of time, did your --
is that when she said that she's not used since then?  That
was the day you turned her in?
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A. Yes.

Q. Okay.  Is your wife correct as to the use of -- she
never used anything but marijuana?

A. No.

Q. Excuse me, meth.

A. No.  She's not correct.

Q. What did she use?

A. She's constantly using pot and constantly using Xanaxes
and pain pills and any kind of prescription pain pills she
could get her hands on.  Been doing Xanaxes till she said
she was 13 years old and can't get off of them.  

Q. Does she use alcohol?

A. Yes, she's a -- she loves whiskey.

Q. Okay.

A. Drinks it all the time because -- or did.

Q. Okay.  Now, have you -- during this period of time
within a month before, a month after, were you using any
meth?

A. No.

Q. Were you using any marijuana?

A. Yes.

Q. When was it that you last used marijuana before you had
the accident?

A. Oh, before the accident?

Q. Yes.

A. It was probably two weeks before the accident or
better.

Q. What about after the accident?
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A. Not till like April.

     The medical evidence demonstrates that Emergency Department

Nurses’ Notes demonstrate the claimant was seen on January 30,

2008, due to pain of the left wrist.  According to these notes,

the claimant reported having fallen from a ladder approximately

13 to 14 feet.  He was noted to have an “obvious deformity of the

left wrist.”  These notes state that the claimant was

administered medications in the form of Demerol, Versed, and

Toradol. 

     On January 31, 2008, the claimant was seen at the White

River Medical Center due to “a left wrist fracture.”  At that

time, the claimant reported swelling and increased pain and

numbness to the finger on the left.  The claimant was admitted to

the hospital.  The nursing assessment of the upper extremity was:

NOTES: pt referred here from Fulton Co. hospital-yesterday
fell approx 14ft off of a ladder, landing on concrete on
left arm. pt has multiple fx to left arm. pt presents with
left arm in a short arm splint, fingers noticeably swollen,
pt c/o numbness, tingling to left hand and unbearable pain
to left arm, pt states he has not been elevating arm.

     A CT of the left wrist taken on January 31, 2008, with the

following findings:

The patient has a comminuted distal radial fracture with
mild impaction.  The fracture extends to the radiocarpal
joint.  The carpal bones are intact.  There is only minimal
angulation at the patient’s fracture site.  The ulna is
intact.

    On February 1, 2009, the claimant underwent “Open reduction

internal fixation, left distal radius fracture,” with Dr. James
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Allen due to “Left distal radius fracture, greater than four-part

fracture.”

     The claimant saw Dr. W.C. Grammer on March 17, 2008 for a

postoperative visit after undergoing ORIF of left wrist on

February 1, 2008.  The claimant had no unusual complaints.  His

assessment included, “Postoperative Follow-up Visit, Severe

Distal Radius, and Post fracture-Carpal Tunnel Syndrome

Unresponsive to treatment.”

     Dr. Grammer performed left carpal tunnel release on the

claimant’s left wrist on March 19, 2008 due to “Traumatic carpal

tunnel syndrome.”            

     The claimant saw Dr. Grammer on May 19, 2008 for follow-up

of a carpal tunnel release of the left hand.  The claimant had

continued numbness of his left thumb, index, long and part of his

ring finger.  At that time, the claimant had returned to work and

resumed activities of daily living.            

                           ADJUDICATION 

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and the
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balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has

rejected identical arguments in Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, S.W.3d (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  Therefore, the claimant’s

Motion for Recusal is denied, and I find his constitutional

challenges to be without merit.  Hence, the Act is

constitutional.    

B.  Compensability

     Arkansas Code Ann. §11-9-102(4) provides: 

(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was substantially 
occasioned by the use of alcohol, illegal drugs, or
prescription drugs used in contravention of physician’s
orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol, illegal
drugs, or prescription drugs used in contravention of
physician’s orders....

(d) An employee shall not be entitled to compensation
unless it is proved by a preponderance of the evidence
that the alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician’s did not
substantially occasion the injury or accident.

   
     It is undisputed that the claimant sustained an injury to

his left wrist, while working for the respondent-employer on or

about January 28, 2008, when he fell from a ladder, while putting

up a drop ceiling. 
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     In fact, here, the parties stipulated that the claimant

sustained a compensable injury to his left wrist during said

incident, but for the fact that his injury was substantially

occasioned by the claimant’s illegal use of drugs or alcohol. 

     The respondent essentially contends that he is relieved of

paying any benefits associated with this matter because the

claimant’s accident was caused by his illegal drug use of

(marijuana) or consumption of alcohol.   

     In the present matter, no drug test was performed on the day

of the claimant’s injury, or in proximity before or following his

injury, to determine the presence of alcohol or marijuana in the

claimant’s body.  As a result, the respondent has attempted to

demonstrate by the testimony of witnesses that the claimant acted

under the influence of marijuana or alcohol at the time of his

accidental fall.

     However, I am not persuaded by the testimony of the

witnesses presented that the claimant was under the influence of

alcohol or marijuana at the time of his injury.  I find

particularly the credibility of Mr. Young and Mr. Shavers, to be

highly suspect after having observed their demeanor at the

hearing and when comparing their testimony with the evidence as a

whole.  In addition to this, no evidence has been presented

demonstrating that the jobsite where the claimant was working

showed signs of the claimant having drank beer or used marijuana. 
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Nor did any medical personnel on the day of the accident enter

their assessment in any of the medical records that the claimant

smelled of marijuana or alcohol, had slurred speech, was unsteady

on his feet, or otherwise appeared to be impaired.

     In the present matter, the claimant denied having drank or

used marijuana on the day of his accident or the day prior to his

accident.  However, his testimony demonstrates that he drank a

six-pack of beer over the weekend.  The claimant denied ever

being called down for being intoxicated on the job.  Although the

claimant readily admitted to having smoked marijuana with Mr.

Young on the premises of Weld Rite, he denied ever drinking while

on the job.  The claimant admitted that his accident occurred

around 3:00 p.m.  

     Mr. Shavers admitted that on the morning of the

incident(around mid-morning), the claimant did not appear to be

intoxicated or smell of drugs or alcohol.  Although, Mr. Shavers

testified initially that the claimant refused to take a drug test

at Salem First Care, he admitted that the claimant did not

receive any medical care at this clinic.  Upon being questioned

by the Commission, he testified that the claimant refused the

drug test at the hospital.  He also testified that someone from

First Care called to advise him that the claimant had refused to

take a drug test, but was unable to recall the person’s name.

However, both the claimant and Ms. Young testified that the
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claimant was not ask to undergo a drug screen at the clinic or

hospital.  Although Mr. Shavers testified that he found out from

employees after the claimant’s fall that he was intoxicated, he

made no attempt whatsoever to contact the hospital so that they

could perform a drug screen.  Mr. Young’s testimony demonstrates

that Mr. Shavers asked all employees some days after the incident

if they were aware that the claimant might have a problem.  Under

these circumstances, I find this portion of Mr. Young’s testimony

credible.  In addition to this, if Mr. Shavers believed the

claimant was in any way impaired on the day of the incident, why

would he allow him to return to work, and continue working for

him more than a year following his accident. Hence, I find that

Mr. Shavers was not a credible witness.       

     On direct examination, Mr. Young testified that after the

accident he smelled alcohol on the claimant.  However, on cross

examination, he denied that the claimant smelled of alcohol on

the day of accident or having testified that he smelled alcohol

on the claimant on the day of the incident.  His testimony

demonstrates that the claimant did not appear to be impaired

immediately following the accident.             

     With respect to the testimony of Mrs. Young, she testified

that the claimant did not smell of alcohol or marijuana, although 

she talked with the claimant immediately following his accident

and transported him to the clinic and hospital.  However, her
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testimony demonstrates that the claimant slurred his words once

he was at the hospital.  Considering that Mrs. Young did notice

this slurring of words until his arrival at the hospital and

because the claimant was administered three types of medications

by emergency room medical personnel, I am persuaded his slurring

of words was induced by the medication administered to him, and

the pain and shock of his injury.  Mrs. Young also testified that

the claimant told her he could not pass a drug test.  The

claimant denied having told her this.  

     With respect to Mr. Smith’s testimony, he testified that he

smelled alcohol on the claimant, and that he was slurring his

words a little bit.  However, he testified, “Either he had not

finished drinking from the night before or he was – just getting

started drinking.”  Considering that on the day of the incident,

no medical personnel made any assessment of the claimant being

impaired, or that they smelled alcohol on the claimant, little

weight has been attached to Mr. Smith’s testimony.       

     Regarding Ms. Dungan’s testimony, she testified that the

claimant smoked a joint on the morning of the incident.  The

claimant denied having smoked a joint with her.  Here, the

evidence demonstrates that in November of 2009, the claimant

turned Ms. Dungan in to authorities for using meth, causing her

to lose custody of their two children.  Mr. Dungan also accused

Ms. Dungan of adultery, which she denies.  The couple is now
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divorced and Ms. Dungan has regained custody of their children. 

Under these circumstances, I find her testimony highly suspect

given the couple’s history.

     In sum, on the basis of the record as a whole, I find that

the respondent failed to demonstrate by the preponderance of the

credible evidence that the presence of alcohol or marijuana in

the claimant’s body at the time of his accidental injury, so as

to a create a rebuttable presumption that the claimant’s injury

was substantially occasioned by his use of alcohol or marijuana. 

Hence, I thus find that the claimant’s January 28, 2008 injury to

his left wrist is a compensable injury, for which the respondent

is liable.

     While I realize that the claimant underwent a drug screen on

November 17, 2009, wherein he tested positive for THC and

Benzodiazepines, considering that this drug screen was not

performed until almost some 11 months after his injury, it is

insufficient evidence to support a determination of the

“presence” of drugs in the claimant’s body at the time of his

injury of January 28, 2008.          

C. Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a).  The claimant bears the burden of proving that

he is entitled to additional medical treatment. The employee has
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the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153 (2003).

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that all of the medical

evidence of record relating to the claimant’s left wrist is

causally connected to his compensable left wrist injury of

January 28, 2008.  

     Specifically, all of the medical treatment of record for the

claimant’s left wrist injury was geared toward evaluating,

diagnosing, and treating the claimant’s compensable injury

pursuant to Ark. Code Ann. § 11-9-508(a). 

     I therefore further find that the claimant has sustained his

burden of proving by a preponderance of the evidence that all of

the medical treatment of record is reasonably necessary in

connection with the compensable injury he received on January 28,

2008, namely, to his left wrist.  

     The respondent is therefore liable for this medical

treatment of record.  

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.
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     2.  The employee-employer-carrier relationship existed
         at all relevant times, including on January 28, 2008.

3.  This claim has been controverted in its entirety.

4.  On or about January 28, 2008, the claimant sustained a   
    compensable injury to his left wrist, but for the fact   
    that the injury was substantially occasioned by the      
    illegal use of drugs. 

5.  The claimant’s Motion to Recuse is hereby denied.   
    I find the Act to be constitutional.

6.  The respondent failed to present sufficient evidence to  
    show the presence of marijuana or alcohol in the         
    claimant’s body, so as to create a rebuttable            
    presumption that his injury was substantially occasioned 

         by the use of alcohol or marijuana.  I therefore find    
         that the claimant sustained a compensable left wrist     
         injury on January 28, 2008.    

     7.  The claimant proved by a preponderance of the evidence   
         that all the medical treatment of record for his left    
         wrist was reasonably necessary in connection with his    
         compensable left wrist injury of January 28, 2008. 

8.  All other issues not litigated herein are reserved  
    under the Arkansas Worker’s Compensation Act.   

         

                              AWARD

     The respondent is directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in

this Opinion.  

     A copy of this Order has been forwarded to the Compliance 

Division for possible sanctions against the employer pursuant to 

Ark. Code Ann. §11-9-401 and §11-9-406.

     All issues not addressed herein are expressly reserved under 

the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.
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     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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