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STATEMENT OF THE CASE

A hearing was conducted October 17, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.  

A prehearing conference was conducted in this claim on September 14,

2011, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including March 21, 2011; that the claimant’s average weekly wage
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was sufficient to entitle him to compensation rates of $237.00 per week for

temporary total disability and $178.00 per week for permanent partial disability; and

that the claim had been controverted in its entirety.

By agreement of the parties, the primary issue to be considered for

determination concerned compensability of an alleged right shoulder injury.  If

answered affirmatively, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that he sustained a compensable injury to

his right shoulder as a result of a specific incident identifiable in time and place of

occurrence on March 21, 2011; that respondents should be held responsible for all

medical and related treatment, together with continued reasonably necessary

medical treatment; that he was entitled to temporary total disability beginning March

22, 2011, and continuing through an undetermined date while maintaining that the

healing period had not ended; and that a controverted attorney’s fee should attach

to any benefits awarded.  Claimant reserved entitlement to permanent disability, if

applicable.

The respondents contended that the claimant did not sustain an injury arising

out of and during the course of his employment, while maintaining that the

claimant’s problems were pre-existing in nature, and that any work-related event or

incident was merely a temporary aggravation of the pre-existing condition.

Alternatively, respondents contended that they would be entitled to an offset for any
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group health insurance and/or disability payments made to or on behalf of the

claimant, as well as an offset for any unemployment benefits which may have been

paid to the claimant.

In addition to the claimant, his wife, Juanita Duesterbeck, was called as a

corroborating witness.   Autumn Brewer was called as a witness by the

respondents.  The record is composed solely of the transcript of the October 17,

2011, hearing containing various exhibits including a forty-eight (48) page joint

medical exhibit.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained a compensable injury to his right shoulder arising out of and

during the course of his employment with Crossmark Holdings, Inc., as the

result of a specific incident identifiable in time and place of occurrence on
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March 21, 2011.

4. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained a compensable aggravation to his right shoulder arising out of

and during the course of his employment as the result of a specific incident

on March 21, 2011.

DISCUSSION

The claimant, Carl J. Duesterbeck, testified in his own behalf.  The claimant

has fifteen (15) years of military service in the United States Air Force and spent

almost thirty (30) years as a construction carpenter.  The claimant received a

service-connected disability, specifically, a forty percent (40%) military disability

related to his back and a ten percent (10%) military disability for hearing loss.  In

addition, the record reflects that the claimant sustained a prior work-related injury

to his left shoulder while working for Kirby Specialty and received a five percent

(5%) whole body impairment as the result of a left rotator cuff tear and biceps tear

in 2005.  (Resp. Ex. A)

In addition to his prior impairments and disabilities, the claimant

acknowledged experiencing pre-existing arthritis in multiple joints, including his

right shoulder which required him to take prescription medication for his arthritis.

The record reflects that the claimant began working for the employer, Crossmark,

in December,  2010,  as  a  part-time  employee.  In addition, the claimant worked

part-time for The Courier in Russellville, Arkansas.  In his part-time job with
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Crossmark, the claimant described his job as a retail sales, merchandiser, his

duties consisting of setting up store fixtures, display bins, and building displays for

ceiling fans.  The claimant alleges that he sustained an injury to his right shoulder

as the result of a specific work-related incident on March 21, 2011.  At that time, the

claimant was working at a Home Depot store in Benton, Arkansas.  At the time of

the claimant’s alleged injury, he was bolting together display units or bins which

were constructed in the aisle and then maneuvered into place to stock with

merchandise.  Just prior to the hearing, the claimant took several pictures of the

display units, including measurements so that the Commission could conceptualize

the units.  The pictures introduced reflect a date-mark of May 12, 2003, which the

claimant stated was the result of his camera setting rather than the date the picture

was taken.  It must be noted that the display units were empty at the time of the

claimant’s alleged injury.  Respondents did not object to the introduction of the

photographs.  (Cl. Ex. A)

The claimant admitted that prior to beginning work on March 21, 2011, he

reported experiencing physical problems with his right shoulder to his supervisor,

Autumn Brewer.  Although the claimant admitted that he experienced pre-existing

arthritis in his right shoulder, it is undisputed that on March 21, 2011, the claimant

voiced additional complaints involving his right shoulder prior to beginning work.

In fact, the claimant advised his supervisor that he was going to leave early, if

possible because of his right shoulder problems.  (Tr.10)
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The claimant’s description of the incident that caused his alleged injury is set

out below:

Q     Carl, when you put this display together, did you put it together out on the
floor, in other words, in front of where you set it, and then set it in place, or is it
constructed actually in place?

A     I constructed it in the aisle, and then put it in as a unit where it belonged.

Q     Okay.  So are you saying that you constructed it in the aisle and then it had to
be lifted up and maneuvered into position?

A     Yes, sir.

Q     Okay.  Did you have help doing that?

A     I tried three times by myself to set the upper unit.  Then I had gone to Amber
and – Autumn, excuse me – and said I needed help, and she and another female
co-worker, we tried to set it three times.  On the second lift I said, you know, “I feel
pain going up my neck.”  It was a-burning.

Q     Okay.  And let’s talk about what you were doing.  So did you – at that time that
you felt that you had the injury, did you have assistance putting it in place then?

A     When I had the injury, yes, I had –

Q     Okay.  And your testimony is, if I understand correctly, that you had tried it two
or three times prior to that by yourself, is that correct?

A     I had tried three times by myself prior to getting –

Q     Carl, I think these –

A     – any assistance.

Q     – pictures  have  on  there  the  dimensions.  Do you have any idea how tall
this – 

A     I measured it Saturday and it is 8'7" tall.  It’s 25-1/2" deep, and the width is
22'1/2" wide.
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Q     And did it slide just right into place, or did you have to – 

A     No, there was a beam on the floor which was 3" above the floor, and there was
a beam at 95-1/2" across.  So the thing had to be angled, and there was shelving
on the top, a little rack.  We had to take one of them off to let it go up, and we had
to let it go up, and then set it back down on a 3" lip that was on the floor.

Q     Okay.  Just so we’re clear, it looked like you were motioning.  You angled it in
under the ridge and then slid –

A     We angled it under – 

Q     – it into place?

A     – the top beam.

Q     Okay.

A     We had to raise it up to clear that 3" on the floor and – 

Q     And then slide it back down?

A     Yeah, and what we had to do is we couldn’t set it either.  The three of us still
couldn’t set it, so we ended up getting –

Q     When you say set it, you’re talking about maneuvering it?

A     Yeah.

Q     Okay.

A     We still couldn’t do it, the three of us.  So then we got six more people from
Home Depot and they set to get it – you know, it was eight – there was six men I
think, six men that ended up putting that thing in place.

Q     Now at some point you felt something different in your shoulder, is that
correct?

A     Yes.  I – 

Q     Okay.  Tell me –
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A     As we were lifting, on the second lift – 

Q     When you say second lift, tell me what you’re referring to?

A     That’s when – I did three by myself.

Q     Okay.  You’re talking about attempts to put it into place –

A     Yes.

Q     – when you say that?

A     Yes.

Q     Okay.

A     And then on the second lift that we did when all three of us were trying to lift
it, I said, you know, “It’s going up my neck.”

Q     Okay.  So let me just make sure I’ve got the scenario correct here.  You’ve
attempted three times and you didn’t – by yourself, and you didn’t experience
anything.  You had help from Autumn and someone else.

A     Yeah.

Q     And it was during the first or second lifting attempt that you experienced it?

A     The second lift.

Q     Okay.  So tell the Judge what you experienced.

A     I felt it go up my neck and it was a burning.

Q     What did you feel go up your neck?

A     It was like a pain and burning at the same time.

Q     And as you’re testifying, you’re motioning to your shoulder?  Is that where –

A     Yeah.
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Q     – the pain began?

A     The right shoulder.  You know, it come from my shoulder and went up to the
base of my head.

Q     Had you ever experienced anything like that in your right shoulder before?

A     No.

Q     How did it compare to the problems you were having when you came in to work
that morning?

A     More severe, you know, it – you know, I had the achiness.  I’m used to having
arthritis, but, you, it’s a lot sharper and, you know, a burning sensation.

Q     You continued to work, is that correct?

A     I worked a couple of hours, and then I told Autumn, I said, “Man, I got to go,”
and she told me to go.  I think that was –

Q     When you experienced this, did you tell anybody that you had experienced
anything different?

A     I just made that comment on the second lift.  When we were – all three of us
were trying to lift, I said, “Going up my shoulder.”  You know, I just made that
comment, and that was all.  I mean, I didn’t keep harping on it.

Q     Did you work your full shift that day?

A     No, I left early.  (Tr.14-18)

On cross-examination, the claimant again acknowledged having pre-existing

problems involving his right shoulder.  The claimant admitted taking medication,

Naproxen, for at least six (6) years.  The claimant also admitted that he never

reported a work-related injury to his supervisor and did not tell her that he hurt his

shoulder while lifting the unit described above.  (Tr.26-28)
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Autumn Brewer, a witness called by the respondents, was the claimant’s

supervisor on March 21, 2011.  Ms. Brewer confirmed that the claimant complained

about shoulder problems upon arriving at work on March 21, 2011, and reporting

that he would need to leave work early because of his shoulder.  Ms. Brewer stated

that  she  did  not  hear the claimant voice any complaints when she and another

co-worker, together with the claimant were attempting to put the display in place.

(Tr.53-54)

All of the claimant’s medical treatment has been at the VA hospital.  On

cross-examination, respondents attempted to have the claimant acknowledge that

he had previously been diagnosed with a rotator cuff tear in the right shoulder in

2003.  Indeed, the medical reports from the Central Arkansas VA beginning April

7, 2003, reflect a full thickness tear in the right rotator cuff, as well as discussions

concerning medication versus surgical treatment.  The last clinical notes reflect that

the  claimant  wanted  to  under surgery which was apparently never carried out.

(Jt. Ex. A, pp.1-10)

Both the claimant, as well as his wife, denied the claimant ever sustaining

a prior tear to his right shoulder and specifically denied the notes contained in the

VA records.  I feel compelled to point out that although the records are replete with

references addressing the claimant’s medical problems, including persistent right

shoulder complaints, at least one report dated June 10, 2003, references the

patient as a sixty-two (62) year old gentleman with right shoulder pain who works
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as a concrete finisher and does a lot of heavy labor.  Nevertheless, it is apparent

that the various VA records reference a right shoulder injury in 2003 which pre-date

the claimant’s prior work-related injury involving his left shoulder in 2005.  Further,

there is no VA records referencing any right shoulder injury between 2003 and the

immediate claim.

The record reflects that following the claimant’s alleged injury, he first sought

medical treatment at the VA emergency department on March 22, 2011.  The

claimant’s complaints and history given at the VA state:

CHIEF COMPLAINT:
HISTORY OF PRESENT ILLNESS: Pt with right shoulder pain for the
past few months that has gotten much worse over the past few days,
with pain radiating up neck.  He works at Home Depot and is currently
installing ceiling fans daily.  HE was unable to work his entire shift
yesterday (only 4 hours) and the pain makes it difficult for him to
sleep.  He has tried OTC medications, but they do very little to help
the pain.  HE denies acute trauma to this shoulder.  (Jt. Ex. A, p.11)

Another entry by a different health care provider at the VA, Terence Wilson,

is set out below:

CHIEF COMPLAINT: 60 y/o WM presents to ER with c/o right
shoulder pain x 1-2 months with severe worsening last pm, pt states
pain was throbbing and shooting pains up in to his neck.  Pt denies
injury or trauma.  Pt with hx of Left rotator cuff tear and repair in 05'.
(Jt. Ex. A, p.20)

The medical history provided by the claimant to the VA changed prior to the

claimant undergoing surgical repair as noted by another provider on April 12, 2011,

at which time a history of the March 21, 2011, accident is first noted.  (Jt. Ex. A,
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p.26)

ADJUDICATION

The claimant contends that he sustained a compensable injury as the result

of a specific incident identifiable in time and place of occurrence on March 21,

2011.  Ark. Code Ann. §11-9-102(4) (Repl. 2002) defines compensable injury as

follows:

(A)     “Compensable injury” means:
(i)     An accidental injury causing internal or external physical harm
to the body ... arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. §11-9-102(4)(D) (Repl. 2002).  “Objective

findings” are those findings which cannot come under the voluntary control of the

patient.  Ark. Code Ann. §11-9-102(16)(A)(i) (Repl. 2002).  Objective medical

evidence is necessary to establish the existence and extent of an injury but not

essential to establish the causal relationship between the injury and a work-related

accident.  Walmart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).

The employee has the burden of proving, by a preponderance of the

evidence, that he sustained a compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i) (Repl. 2002).  Preponderance of the evidence means the evidence
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having greater weight or convincing force.  Smith v. Magnet Cove Barium Corp.,

212 Ark. 491, 206 S.W.2d 442 (1947).  

While the medical evidence confirmed that the claimant had a right shoulder

injury which required surgical repair, the claimant has failed to prove, by a

preponderance of the evidence, that the injury arose out of and during the course

of his employment.  Rather, a preponderance of the evidence reflects that the injury

pre-existed any work-related event on March 21, 2011.  The record reflects that the

claimant had experienced problems involving his right shoulder for many years.

Although the claimant described his symptoms as arthritic, his personal medical

records from the VA indicate otherwise.  The claimant’s only explanation for multiple

references to a prior right rotator cuff tear was that the medical was incorrect.

Further, the claimant reported problems to his employer involving his right shoulder

prior to beginning work on March 21, 2011, at which time he advised that he would

be required to leave work early because of the right shoulder problems.  The

claimant failed to report any injury at work on March 21, 2011.  The record reflects

that the claimant had a prior workers’ compensation claim and, therefore, knew or

should have known the importance of reporting an injury.  The claimant’s initial

medical treatment at the VA emergency room gave no history of a work-related

incident.  In fact, the history reflects right shoulder pain for several months that had

gotten worse over the past few days while denying any acute trauma to the

shoulder.



-14-

This claim turns almost entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that
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he sustained a compensable injury arising out of and during the course of his

employment with Crossmark Holdings, Inc.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


