
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F805842

MILDRED DRAKE, EMPLOYEE CLAIMANT

SHERIDAN SCHOOL DISTRICT, EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 18, 2011 

Hearing before Administrative Law Judge Elizabeth W. Hogan on July 22, 2011, in
Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, was excused from attendance at the hearing.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent partial disability benefits.

At issue is whether or not the impairment rating is valid pursuant to Ark.

Code Ann. § 11-9-519(g) and Rule 34; whether or not the claimant has suffered a

loss of earning capacity as defined by Ark. Code Ann. §11-9-104(F)(ii)(a), §11-9-

505, §11-9-522, and §11-9-704(c)(1)(B); and whether the Fund has any liability

pursuant to Ark. Code Ann. §11-9-519, §11-9-527 and Rule 28.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

11, 2008, at which time the claimant sustained a compensable back injury at a

compensation rate of $251.00/$188.00.  Medical expenses and temporary total

disability benefits, until the end of the healing period on March 31, 2010, have been

accepted.  The Commission’s Medical Cost Containment Division issued a Change

of Physician Order on December 4, 2008, from Dr. Blankenship to Dr. Chakales.

The claimant contends she is permanently and totally disabled based on her

age (D.O.B. 11/17/57), education, and work experience or alternatively, she is

entitled to a wage loss award in excess of the 10% impairment rating assessed by

Dr. Chakales in his report of March 8, 2011.  The claimant is willing to participate

in rehabilitation at the respondents’ expense.

Respondents No. 1 contend that all appropriate benefits have been paid.

The rating is invalid and respondents rely on the opinions of Drs. Calhoun and

Blankenship.  The school district has offered the claimant a job (see Superintendent

Dr. Brenda Haynes’ correspondence of April 8, 2010, and September 3, 2010)

which the claimant declined.  Additionally, the claimant‘s May 13, 2010, functional

capacity evaluation (FCE) was considered invalid.  Medical records indicate the

claimant’s symptoms are out of proportion with the medical findings.

Respondent No. 2, the Trust Fund, defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the depositions of the claimant (taken August 30, 2010)

and Dr. Brenda Haynes (taken July 19, 2011) which are incorporated by reference.
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The following witnesses testified at the hearing:  the claimant and her

husband and former supervisor, Marilyn Rylie.  The claimant alternated sitting and

standing throughout the hearing.  Mr. Drake’s testimony was corroborative.

The claimant, age 53 (D.O.B. November 17, 1957), has a high school

education and some vo-tech training in accounting.  Her work history includes a job

with an investment banker, nine years as a day care teacher and employment with

the respondent employer since 1993.  During the school year, the claimant was

employed in the cafeteria which included stocking the freezer and pantry, cooking

and cleaning, taking out trash, collecting money from the students and keeping

track of accounts on a computer.  During the school’s summer break (since 2001)

she also worked on the janitorial service which included cleaning, waxing and

stripping floors.  At the time of her injury, she was earning $10.37 per hour for a 40

hour week.  Her health history includes a heart ablation in 2008, a work-related

injury to her hand on June 10, 2008, and a hysterectomy in January, 2010.

On June 11, 2008, the claimant slipped and fell on her back while cleaning

the floors.  The wax stripping agent burned her skin.  Her supervisor sent her to see

Dr. Winston who performed x-rays and prescribed medication.

The claimant came under the care of Dr. Blankenship who ordered

diagnostic testing (MRI scan, EMG/NCV study) and assessed work restrictions.

She returned to work from November, 2008, until May 23, 2009, performing clerical

work and cleaning.

Dr. Blankenship referred the claimant to Dr. Peeples, who assessed work

restrictions and prescribed a TENS unit.  After three doctors chosen by the

respondents, the claimant exercised her one-time change of physician right and the

Medical Cost Containment Division appointed Dr. Chakales.
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Dr. Chakales prescribed an epidural injection, medication and ordered a

discogram.  Dr. Chakales discussed surgery with her but treatment was interrupted

by her hysterectomy.  The respondents then chose their fourth doctor for the

claimant and sent her to Dr. Calhoun.  The claimant said Dr. Calhoun spent three

minutes with her and opined she was not a surgical candidate.

The claimant’s present symptoms include back and bilateral leg pain, worse

on the left side.  The claimant’s April, 2010, FCE was invalid but rated her as able

to work in at least the sedentary category.

Marilyn Rylie is the claimant’s supervisor.  She has worked for the school

district for 13 years and manages seven cafeterias.  She testified that when the

claimant was first released by Dr. Peeples in November, 2008, co-workers assisted

the claimant in order to accommodate her work restrictions.  After Dr. Chakales

released the claimant, Ms. Rylie called her about attending a staff development

training session but she did not offer her a specific job.

Dr. Brenda Haynes has been the superintendent of the school for 31 years.

In her deposition she testified that after Dr. Peeples released the claimant in

November, 2008, the claimant returned to work at light duty (Depo. p. 9).  Dr.

Calhoun released the claimant in March, 2010, with no restrictions.

Dr. Haynes sent the claimant a certified letter dated April 8, 2010, asking the

claimant to return to work but received no reply (Depo. p. 7-8).  Nor did the claimant

contact her after Dr. Chakales released her in September, 2010, and again in

December, 2010 (Depo. p. 11).  The claimant did sign a letter of intent in March,

2010, to work for the school year in 2010/2011 but never signed a contract nor

showed up for training.  (Depo. p. 11-12).

Claimant’s counsel sent Dr. Haynes a letter dated April 13, 2010, explaining

that the claimant would like to return to work but had not yet been released by Dr.
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Chakales (Depo. p. 14-15).  Dr. Haynes stated that the claimant’s work restrictions

would have been accommodated if possible (Depo. p. 30-32).  Although Dr. Haynes

was aware that all communications were to be directed to attorney Davis instead

of the claimant, the personnel office sent the contract directly to the claimant.

Mr. Davis sent the September, 2010, job description to Dr. Chakales who

authored a report dated December 2, 2010, opining the claimant should avoid

stooping, bending, lifting, squatting, or kneeling.  He also stated the claimant could

sit two to four hours intermittently and work only four to six hours a day.  He did not

feel the claimant could return to her job with the school district.

MEDICAL EVIDENCE

The medical reports show a history of injury consistent with the claimant’s

testimony.  After x-rays, she was diagnosed with a sprain of the left wrist and

lumbosacral pain.  A June 19, 2008, bone scan showed a possible “sacral

insufficiency fracture.”  A sacral MRI scan performed July 8, 2008, confirmed the

fractures.  Dr. Blankenship prescribed a back brace in his report of July 10, 2008.

On July 21, 2008, Dr. Blankenship recommended physical therapy.  A second MRI

scan performed August 1, 2008, of the lumbar spine revealed a minimal annular

bulge at L4-5, but there was no nerve root involvement to explain the claimant’s leg

pain.  Dr. Blankenship recommended an EMG/NCV study in his report of August 4,

2008, to rule out a contused sciatic nerve.  The study performed August 25, 2008,

by Dr. Gordon Gibson was normal.  On August 28, 2008, Dr. Blankenship released

the claimant to return to work with restrictions against lifting. On September 11,

2008, he ordered physical therapy.

On October 17, 2008, another MRI scan revealed “mild greater trochanteric

bursitis with minimal partial tear or strain to the gluteus medius insertion . . . No

asymmetric focal left sided finding is identified to account for symptomology.”  The
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scan also found “resolution” of the sacral fractures.  Dr. Blankenship recommended

home exercises for the hip.  On November 3, 2008, Dr. Blankenship stated he was

at “a loss to explain her persistent complaints of pain” and referred her to Dr.

Peeples.

On November 20, 2008, Dr. Peeples released the claimant to return to work

with restrictions even though he prescribed a TENS unit.  He stated, “I believe Mrs.

Drake is capable of working and explained to her that discomfort is not a

contraindication of moderate employment.”  Dr. Peeples commented that the

claimant would need a psychological evaluation “if she fails to resolve her pain

issues.”  Despite this recommendation, Dr. Peeples prescribed pain medication.

In a December 10, 2008, follow-up report, Dr. Peeples stated the claimant’s

description of her pain did not follow an anatomic distribution.  He characterized her

injury as “back and leg pain of unclear etiology with nonanatomic pattern.”

The claimant began seeing Dr. Chakales in January, 2009.  He

recommended a repeat MRI scan, EMG/NCV study, and bone scan as well as

epidural steroid injections.  He stated that if the tests showed the fractures had not

healed, he would use a methylmethacrylate injection to stabilize the sacrum.  An

MRI scan taken February 4, 2009, showed no explanation for the claimant’s left leg

pain and no evidence of recurrent fractures. Dr. Chakales prescribed injections

which were not helpful.  He repeated the injections which were still not helpful.  Dr.

Chakales recommended a discogram and CT scan of the lower lumbar spine in a

report dated August 10, 2009.  The procedure, performed August 21, 2009, was

abnormal at L4-L5 and L3-4.  On September 1, October 16, and October 28, 2009,

Dr. Chakales recommended surgery.  Treatment was temporarily interrupted for the

claimant’s hysterectomy.
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An FCE was performed on May 13, 2010, and the examiner concluded the

claimant gave an unreliable effort.  At the very least, she was able to perform

sedentary work.

On December 2, 2010, Dr. Chakales opined the claimant’s healing period

had ended.  He reviewed the claimant’s job description and felt it exceeded her

work restrictions (limited to four to six hours of work with no excessive stooping,

bending, lifting, squatting or kneeling).  On March 8, 2011, and April 11, 2011, Dr.

Chakales opined the claimant had suffered permanent impairment of 10%.  A report

dated June 20, 2011, shows Dr. Chakales excused the claimant from work

indefinitely.

The claimant saw Dr. Calhoun on March 31, 2010.  He was under the

mistaken impression that he was performing an Independent Medical Evaluation

(IME) pursuant to Ark. Code Ann. §11-9-511 and §11-9-811.  Actually, he was

chosen by the carrier and there is nothing independent about that choice.

Dr. Calhoun performed a physical examination, noting giveaway weakness

in every muscle group tested.  He reviewed her MRI scans noting degeneration at

L4-5 and L3-4.  He opined that the claimant’s complaints seemed to outweigh the

objective medical findings and the claimant had adequate time to heal from her

injuries of a back strain and sacral fractures.  Because she had no disc herniation

or spondylolisthesis, she had no permanent impairment.  Dr. Calhoun opined that

the surgery recommended by Dr. Chakales would not benefit the claimant although

his answer did seem to be colored by his view of workers’ compensation.

With minor degenerative changes present and this being a workers’
compensation case, I certainly would not suggest a two level anterior
lumbar fusion.
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Despite Dr. Calhoun’s opinion that there was a functional component to the

claimant’s pain, he recommended consultation with a pain management specialist.

On April 4, 2010, he released the claimant to return to work without restrictions.

The claimant’s back was asymptomatic prior to the fall at work.  Based on the

medical evidence, I find the work-related accident aggravated the claimant’s pre-

existing degenerative condition in her back at L4-5 and caused tears in the disc.

EMPLOYMENT

Drs. Calhoun and Blankenship returned the claimant to work with no

restrictions.  But after a positive discogram, Dr. Chakales opined the claimant was

unable to return to her job.  The claimant did make an effort to return to work in a

light duty capacity.

On April 8, 2010, Brenda Haynes sent the claimant a letter advising her to

return to work by April 12, 2010, or she would be terminated for job abandonment.

Attorney Davis replied on April 13, 2010, that the claimant wanted to return

to work but she was presently under the care of Dr. Chakales who had not released

her.

Attorney Worley responded that Ms. Haynes’ letter was based on Dr.

Calhoun’s opinion and further benefits were being controverted.  She advised the

claimant to contact the employer if she was interested in returning to work.

Ms. Haynes made a list of the activities the claimant would be expected to

perform in a letter dated September 3, 2010.  Surprisingly, the school district does

not have a formal job description for the position of a cook.  Ms. Haynes offered to

make light duty available until Dr. Chakales released her.  Dr. Chakales opined the

claimant was not able to return to work full time based on the job description.
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IMPAIRMENT

Dr. Chakales assessed a 10% rating while Dr. Calhoun assessed 0%. 

According to page 13, of the AMA Guidelines, 4th Ed., a sacral fracture is

considered to be part of the pelvis.  Ratings for the pelvis appear at page 85 in

Table 64.  The highest rating is 3% to the body as a whole or 7% to the lower

extremity.

Using Table 75 at page 113, the highest rating for minimal lumbar

degenerative changes, unoperated, is 5%.  Using the Combined Value Chart at

page 322, I find a 5% rating combined with a 3% rating yields 8%.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have contested anatomical impairment and wage loss.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant

is not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38
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Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B)(Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).

Without an explanation how the doctors arrived at their calculations, I find

the rating to be 8% to the body as a whole.

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case by case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011 Ark. App. 219,       S.W.3d       (2011).  The award of wage-

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

In considering the claimant’s motivation, I must factor in the failed FCE

results.  With regard to the claimant’s employment, I find she did make an effort to
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return to work at light duty and was merely following her doctor’s advice when her

employment was terminated.  The onus was on the employer to offer her a specific

job and I am surprised the school district does not have formal job descriptions of

each position.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 11, 2008, at which time the claimant sustained
a compensable back injury at a compensation rate of
$251.00/$188.00.  Medical expenses and temporary total
disability benefits, until the end of the healing period on March
31, 2010, have been accepted.  The Commission’s Medical
Cost Containment Division issued a Change of Physician
Order on December 4, 2008, from Dr. Blankenship to Dr.
Chakales.

2. Based on my review of the AMA Guidelines, 4th Ed., the
claimant is entitled to an 8% rating to the body as a whole for
the sacral fracture and aggravation of a pre-existing
degenerative condition at L4-5, with disc derangement.

3. The claimant has failed to prove she is permanently and totally
disabled.  Based on her age, education, work experience and
motivation, I find she is entitled to wage loss equivalent to 25%
to the body as a whole in addition to the 8% rating for a total
of 33%.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


