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ISSUES

This case was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of permanent partial disability benefits and

attorney’s fees.

At issue is the validity of an anatomical impairment rating pursuant to Ark.

Code Ann. §11-9-519(g), Rule 099.34, Ark. Code Ann. §11-9-102(4)(F)(ii)(a), Ark.

Code Ann. §11-9-522, and Ark. Code Ann. §11-9-704(c)(1)(B).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 19, 2009, at which time the claimant sustained a compensable back injury.

This claim has been the subject of a previous hearing with Opinions entered

December 29, 2009, by this Administrative Law Judge and April 30, 2010, by the

Full Commission.  Some medical expenses have been paid by American Health.
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The Medical Cost Containment Division approved a change of physician from Dr.

Brent Sprinkle to Dr. Thomas Hart on June 19, 2009.

The claimant asks the Commission to assess impairment based on objective

findings contained in the medical records, Michael E. Pollard v. Meridian

Aggregates, et al, 88 Ark. App. 1, 193 S.W.3d 738 (2004), and Pat Weber v. Shirpat

Corp. d/b/a Best Western, Full Commission Opinion (F100472), affirmed by the

Court of Appeals in an unpublished Opinion December 8, 2004..

The respondents contend all appropriate benefits have been paid.  The

claimant has been released with zero percent (0%) impairment by Drs. Brent

Sprinkle, J. Justin Seale, and Scott M. Schlesinger.  Additionally, respondents

contend the major cause of any impairment is not the work-related injury.

The following were submitted without objection and comprise the evidence

of record: the parties’ Prehearing Questionnaires and exhibits, the claimant’s letter

of June 1, 2011, with exhibits, the respondents’ letter of June 15, 2011, with

exhibits, the claimant’s brief filed June 22, 2011, the December 11, 2009, hearing

transcript, an Opinion filed by this Administrative Law Judge on December 29,

2009, the Full Commission’s Opinion of April 30, 2010, and the Commission’s

Prehearing Order of June 21, 2011.

The claimant’s history of injury, diagnosis, and treatment are summarized in

the 2009 Opinion.  Based on an MRI scan, the claimant suffered an annular tear

superimposed on pre-existing mild degenerative disc disease at the L5-S1 area of

the lumbar spine.  She was treated conservatively by Dr. Lee Nayles, general

practitioner, Dr. Brent Sprinkle, osteopath, who released her with a zero percent

(0%) rating for a back strain, and by Dr. Justin Seale, surgeon, who felt she was not

a surgical candidate.  However, Dr. Seale found the claimant was still suffering from

muscle spasms.
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Since the last hearing, the carrier sent the claimant to a fourth physician, Dr.

Scott Schlesinger, who diagnosed mild degenerative changes and  assessed a zero

percent (0%) impairment based on a lack of objective findings.  I note Dr.

Schlesinger performed an x-ray even though he had the benefit of the claimant’s

MRI scan.  This x-ray was an unnecessary medical expense in my opinion.

The claimant also saw Dr. Bernard Crowell, orthopedist, as part of her social

security disability determination.  He diagnosed “mild degenerative disc disease of

the lumbar spine with loss of disc space height and annular tear at L5-S1,

radiculopathy, and chronic back pain that is severely limiting this individual’s ability

to ambulate and [sic] with her activities of daily living.”

Dr. Thomas Hart, pain management specialist, performed steroid injections

which were not helpful.  He stated the claimant may need discography which the

carrier denied.  Dr. Hart has diagnosed an internally deranged disc at L5-S1.

The claimant is a 35 year old (D.O.B. November 11, 1975) hairdresser who

must stand on her feet all day.  She has been unable to work despite taking

narcotics prescribed by her primary care physician.  During this time, the claimant

has also required treatment for some other serious health problems (heart, pituitary

tumor).

IMPAIRMENT

In the past, impairment was assessed by physicians while disability was

determined by the Commission, based on age, education, and work experience,

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 684 (1961), AMA Guides to the

Evaluation of Permanent Impairment, p.v, 1, 4-5.  Now, the Commission may also

determine impairment, Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003).

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.
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132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant

is not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B)(Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii)(Repl. 1996).

The claimant is requesting a seven percent (7%) impairment based on Table

75 Section II(C) of the AMA Guides to the Evaluation of Permanent Impairment, 4th

Edition at page 113.  This rating is for an “unoperated (disc), stable, with medically

documented injury, pain and rigidity associated with moderate to severe

degenerative changes on structural tests; includes unoperated on herniated

nucleus pulposis with or without radiculopathy.”  Section B assesses a five percent

(5%) rating for an “unoperated (disc), stable, with medically documented injury,
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pain, and rigidity associated with none to minimal degenerative changes on

structural tests, such as those involving roentgenography or magnetic resonance

imaging.”

As I interpret the medical records, the claimant has minimal (Dr. Sprinkle) or

mild (Drs. Seale and Schlesinger), degenerative changes which would correlate to

Section B.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant has been diagnosed with an

untreated annular tear and muscle spasm superimposed on pre-existing, mild

degenerative changes.  The tear and spasm are objective evidence of injury.

These findings are not within the voluntary control of the claimant.  The claimant

was able to work prior to the compensable injury.  Her degenerative condition was

asymptomatic and did not require treatment.  Pre-existing conditions do not

preclude a finding that a work-related incident is the major cause of physical harm,

Cloverleaf Express v. Fouts, 91 Ark. App. 4, 207 S.W.3d 576 (2005).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 19, 2009, at which time the claimant
sustained a compensable back injury.

2. The claimant has proven, by a preponderance of the evidence
of record, that she has sustained permanent impairment of five
percent (5%) to the body as a whole based on an untreated
annular tear, superimposed on pre-existing minimal,
degenerative changes at L5-S1.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
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v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this Award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


