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The respondents were represented by Honorable William C. Frye, Attorney

at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 5, 2011, the above captioned claim came on for a hearing

in El Dorado, Arkansas.  

A prehearing conference was conducted on September 28, 2010, and

a Prehearing Order was filed on that same date.  A copy of the Prehearing

Order was marked as Commission Exhibit “1" and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

At the January 5, 2011 full hearing, the parties stipulated to the

following:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 28, 2005

3) On September 28, 2005, claimant sustained a compensable

injury to the right wrist in the form of carpal tunnel syndrome.

4) The claimant’s average weekly wage of $525.60 per week would

entitle him to compensation rates of $351.00 per week for

temporary total disability benefits and $263.00 per week for

permanent partial disability benefits.

5) ALJ Opinion dated May 15, 2009 and the Full Commission

Opinion dated October 13, 2009 are res judicata and the law of

this case.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to additional medical treatment

in the form of an impairment rating.

2) Whether the claimant is entitled to the additional medical

treatment provided by Dr. Grant and the additional treatment now

recommended by Dr. Grant. 

At the full hearing, the claimant contended that his compensable carpel

tunnel injury has been adjudicated as fully compensable by the previous

decision of the Commission.  That the claimant was receiving benefits and

was last released to light duty work, something that has not been provided by

his employer.  The claimant contends that he continues to have problems and
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was ultimately seen by Dr. Bryant on June 25, 2010, after a Change of

Physician request was granted.  Dr. Bryant opined that there was no

additional treatment that could be done, that the claimant had reached

maximum medical improvement, and that a Functional Capacity Evaluation

would be helpful for a permanent impairment rating.  The claimant contends

that a Functional Capacity Evaluation has been completed, but that the results

are not conclusive.  The claimant contends entitlement to additional medical

treatment in the form of an impairment rating and the additional medical

treatment from Dr. Grant. 

The respondents contend that the ALJ Opinion issued on May 15, 2009,

finding that the claimant sustained a compensable carpal tunnel claim on

September 28, 2005 was affirmed by the Full Commission on October 13,

2009.  Subsequent to that, the claimant underwent surgery on January 13,

2010 with Dr. Moore for his carpal tunnel.  At that point, respondent began

paying temporary total disability benefits.  Dr. Moore sent the claimant to Dr.

Rutherford for an evaluation on March 25, 2010.  The claimant underwent a

bone scan and nerve conduction study, which were both reported as normal.

The claimant has no restrictive range of motion and no swelling.  Dr.

Rutherford indicated the claimant had reached maximum medical

improvement and had no permanent impairment.  Dr. Rutherford then ordered

a Functional Capacity Evaluation that was scheduled.  However, the claimant
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was a no show for this evaluation.  Since the claimant was no longer active

medical treatment, the respondents discontinued temporary total disability on

April 6, 2010.  It is respondents’s position that, at that point, the claimant had

reached maximum medical improvement and had no permanent impairment.

The claimant then requested and received a Change of Physician to Dr.

Bryant, who made no further recommendations for treatment; however, he did

recommend that the claimant followup up with the Functional Capacity

Evaluation that was previously scheduled.  The Functional Capacity

Evaluation was scheduled for July 26, 2010 at 8:30 a.m.  It is the respondents’

understanding that the claimant did appear for the Functional Capacity

Evaluation and the report will be received in the future.  It is respondent’s

contention that all appropriate benefits have been paid, including temporary

total disability and medical.  

Respondents also contended at the full hearing that the Functional

Capacity Evaluation was invalid due to sub maximal effort on behalf of the

claimant, and that the claimant is not entitled to additional medical treatment

from Dr. Grant for a number of reasons.  First, Dr. Grant was an unauthorized

treating physician, and also because Dr. Bryant did not make any further

recommendations as far as treatment.  The respondents also contend that Dr.

Moore and Dr. Rutherford made no further recommendations for the claimant

regarding additional medical treatment.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by preponderance of the

evidence that the additional medical treatment requested

herein is reasonable, necessary, or related to his

compensable injury.

4) The claimant has failed to prove by preponderance of the

evidence that he is entitled to any of the additional medical

treatment requested herein.  Specifically, the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to additional medical treatment in the form of an

impairment rating.  Additionally, the medical treatment

provided by Dr. Grant was unauthorized; and, the

treatment provided by and recommended by Dr. Grant

was not reasonable, necessary, or related to the

claimant’s compensable injury.

DISCUSSION

This claim has been the subject of prior ALJ and Full Commission
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Opinions.  As the parties stipulated, the ALJ Opinion filed in this matter on

May 15, 2009 and the Full Commission Opinion subsequently filed on October

13, 2009 are res judicata and the law of the case.  The Full Commission

Opinion filed October 13, 2009 gave a full seven (7) page detailed history of

the claimant’s stipulated compensable right carpal tunnel injury and will not

be recited herein, but said history is however herein incorporated by

reference. 

In short, the May 15, 2009 ALJ Opinion and subsequent October 13,

2009 Full Commission Opinion found that the claimant did have a

compensable right carpal tunnel syndrome injury and awarded the claimant

surgery, as recommended by Dr. Moore in the form of a right carpal tunnel

release.  The medical records show that the claimant did received the

awarded right carpal tunnel release surgery from Dr. Moore on January 13,

2010, as evidenced by the operative report found at respondents Exhibit “1,"

page 5.  Following the claimant’s operation, the medical reports show that the

claimant followed up with Dr. Moore on January 28, 2010 with mild swelling

in the right hand, following the carpel tunnel surgery.  Dr. Moore prescribed

the claimant a Medrol dose pack and Darvocet, and ordered the claimant to

undergo physical therapy.  (Resp. Ex. 1, pp. 6-7)  Medical records show the

claimant followed up with Health Quest for physical therapy on multiple

occasions, and then ultimately went back to see Dr. Moore, following multiple
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physical therapy sessions.  The claimant went back to see Dr. Moore on

March 25, 2010, and as a result of that office visit, Dr. Moore stated, “ I am

concerned that Mr. Daniel’s subjective symptoms outweigh his physical

findings.” (Resp. Ex. 1, p. 28)  With these subjective complaints still

persisting, Dr. Moore recommended the claimant undergo another nerve

conduction study from Dr. Rutherford.  The medical reports show that on

March 25, 2010, Dr. Rutherford performed a nerve conduction study, which

demonstrated “normalization of right medium nerve function.  There is no

abnormality identified, which would account for Mr. Daniel’s present

complaints.”  (Resp. Ex. 1, p. 31)  The claimant continued with some physical

therapy and subjective complaints of pain and swelling.  However, Dr.

Rutherford found the claimant had reached maximum medical improvement

and had no residual permanent partial impairment as a result of his right

carpal tunnel syndrome. (Resp. Ex. 1, p. 35)

The claimant did receive a Change of Physician to Dr. D’Orsay Bryant,

who saw the claimant on June 10, 2010 and noted Dr. Rutherford’s normal

nerve conduction findings.  Dr. Bryant also noted that Dr. Rutherford stated

“his examination is normal with request to neurological function both upper

extremities on testing motor, reflex, and sensory parameters.  There is no

swelling evident on inspection of the right hand.  There is no restriction and

range of motion of the digits of the right hand and on making a full fist.”     
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(Cl. Ex. 1, p. 2) Dr. Bryant, in his June 10, 2010, report also stated “therefore,

there are no further objective tests or recommended treatment modalities that

needed to be undertaken that have not been tried already.  Certainly no further

treatment is indicated as the triple phase bone scan was reported as normal,

and the EMG/NCS study was reported as normal postoperatively.”  Dr. Bryant

recommended that the claimant undergo a Functional Capacity Evaluation to

define the claimant’s current functional capabilities.  The evidence shows that

a Functional Capacity Evaluation was conducted on July 26, 2010, which

basically found that the claimant gave an “unreliable effort.”  (Cl. Ex. 1, p. 4)

The Functional Capacity Evaluation also stated that “Mr. Daniel demonstrated

at times zero pounds of force with pinch and grip strength testing, which is a

direct manipulation of the testing procedure.”     (Cl. Ex. 1, p. 4)

W ith continued complaints of pain and swelling in his right upper

extremity.  The claimant on his own went to Dr. Grant.  Dr. Grant’s records

found at Claimant’s Exhibit “1," pages 20 and 21 shows that Dr. Grant

prescribed the claimant with some medications and recommended an

orthopaedic evaluation.  The claimant now contends that he is entitled to

additional medical treatment in the form of an impairment rating and the

additional medical treatment provided and now recommended by Dr. Grant.
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ADJUDICATION

The employer shall promptly provide for an injured employee such

medical treatment as may be reasonably necessary in connection with the

injury received by the employee. A.C.A. §11-9-508(a)(Repl.2002).  The

claimant must prove by preponderance of the evidence that he is entitled to

requested medical treatment.  Wal-mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W. 3d 153 (2003).  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W . 2d 543 (1999).

In this case, the claimant has failed to prove by preponderance of the

evidence that he is entitled to any of the additional medical treatment

requested.  The claimant has requested additional medical treatment in the

form of an impairment rating.  The records clearly show that Dr. Rutherford

has already given an impairment rating, as indicated at Respondents

Exhibit “1" page 35.  Dr. Rutherford specifically opined that the claimant

retained zero residual permanent partial impairment as a result of his right

carpal tunnel syndrome.  Claimant argues that he is entitled to additional

medical treatment in the form of a permanent impairment rating because

Dr. Bryant was not able to give an impairment rating, due to the Functional

Capacity Evaluation.  It is true that Dr. Bryant recommended a Functional
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Capacity Evaluation to determine the claimant’s functional capabilities;

however, the claimant gave an unreliable effort during the Functional

Capacity Evaluation.  It is clear from the medical records that the claimant

has not been 100% forthcoming in his true condition.  Even Dr. Moore

seemed to state as such when he said “I am concerned that Mr. Daniel’s

subjective symptoms outweigh his physical findings.”  (Resp. Ex. 1, p. 28)

Further, with the claimant not giving reliable efforts on his Functional

Capacity Evaluation, it would be difficult to determine by any physician the

claimant’s true permanent impairment, if any.  The claimant has been

assigned a zero percent impairment by Dr. Rutherford, and further attempts

by Dr. Bryant to determine any impairment were derailed by the claimant’s

lack of credibility with regard to his symptoms.  Nothing in the record

indicates that it would be reasonable or necessary for the claimant to be

given additional medical treatment in the form of a permanent impairment

rating.  Therefore, I find the claimant has failed to prove by a

preponderance of the evidence that he is entitled to additional medical

treatment in the form of an impairment rating.

The claimant also requests additional medical treatment provided by

and now recommended by Dr. Grant.  The evidence clearly shows that Dr.

Grant was an unauthorized treating physician.  Therefore, any additional

medical treatment provided by Dr. Grant would not be the respondent’s
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responsibility.  Further, when the claimant was questioned about Dr. Grant

having all of his medical records, the claimant finally stated as follows:

Q. All right.  Dr. Grant is a family doctor?

A. No, sir.

Q. You didn’t take any of those records to him?

A. No, sir.

(T. p. 39 lines 21-24)

Clearly, Dr. Grant did not have a full understanding of the claimant’s

medical history, and any recommendations by Dr. Grant must be looked at

with that in mind.  The medical evidence shows that Drs. Rutherford, Moore,

and Bryant all had extensive knowledge of the claimant’s injuries and

treatments and all recommended no additional treatment for the claimant.

Upon taking all of the credible medical evidence into consideration, I find that

the claimant has failed to prove by preponderance of the evidence that the

additional medical treatment provided by and now recommended by Dr. Grant

is not reasonable, necessary, or related to the claimant’s compensable injury.

Therefore, I find that the claimant has failed to prove by preponderance of the

evidence that he is entitled to any additional medical treatment related to his

compensable right carpel tunnel injury.  

ORDER
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The claimant has failed to prove by preponderance of the evidence

that he is entitled to any additional medical treatment as said medical

treatment now requested is not reasonable, necessary, or related to the

claimant’s compensable injury.  Therefore, the claim for additional benefits

is respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/dtk


