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STATEMENT OF THE CASE

This case comes on for review following a request for a hearing by the claimant.

Many of the basic facts in this care are not in dispute and have been stipulated to

by the parties.  On August 8, 2007, William Curtis and Michael Lemna were employees of

Henkel of America d/b/a Dial Corporation.  Curtis’ and Lemna’s place of employment was

Dial Corporation offices in Scottsdale, Arizona.  On August 8, 2007 Curtis suffered an injury

while a passenger in a golf cart operated by Lemna during a game of golf that was being

played at Pinnacle Country Club in Rogers, Arkansas.  Dial and its workers’ compensation

carrier, Zurich American Insurance Company, accepted the injuries suffered by Curtis on

August 8, 2007 to be compensable under the Arizona Workers’ Compensation Act and

compensation benefits were paid pursuant to the Arizona Workers’ Compensation Act.

Curtis has not made and is not making any claim for workers’ compensation benefits under

the Arkansas Workers’ Compensation Act nor is Curtis seeking any relief at the present

time from Dial Corporation or Zurich American Insurance Company.
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On September 10, 2008 Curtis filed an Amended and Substituted Complaint in the

Benton County Circuit Court against Lemna and Pinnacle Country Club alleging, inter alia,

that Lemna’s negligence was the proximate cause of the accident and Curtis’ resulting

injury on August 8, 2007.  In response to this complaint Lemna filed a Motion to Dismiss

alleging that he and Curtis were co-employees at the time of the accident and that the

Arkansas Workers’ Compensation Commission has exclusive jurisdiction to determine

whether Lemna was entitled to tort immunity pursuant to A.C.A. §11-9-105.  In an order

filed November 23, 2010, Circuit Judge Jay T. Finch dismissed the case for lack of

jurisdiction until the issues reserved to the Workers’ Compensation Commission could be

resolved.  As a result, Curtis requested a hearing before the Commission.

Following a pre-hearing conference, a pre-hearing order was filed on May 11, 2011

setting forth various stipulations agreed to by the parties.  This pre-hearing order was

admitted into evidence as Commission Exhibit 1.  The parties’ stipulations are set forth as

numbers 1 through 6 in the subsequent findings of fact and conclusions of law.   At the pre-

hearing conference the parties agreed to litigate the following issues:

1.   Application of Arkansas Workers’ Compensation Act.

2.   Whether Curtis and Lemna were acting in the course and scope of their

employment on August 8, 2007.

3.   Whether Lemna can claim immunity under the Arkansas Workers’

Compensation Act.

4.   Whether an employer’s tort immunity under A.C.A. §11-9-105 can be extended

to a co-employee consistent with the limitations of Article 5, Section 32, of the Arkansas

Constitution.

A hearing was conducted on this claim on July 14, 2011.  It lieu of live testimony,

the parties agreed to submit into evidence the deposition testimony of Michael Lemna,

William Curtis, and Marc Mollere.  In addition, Curtis submitted a hearing brief and Lemna
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submitted a post-hearing brief.

FACTUAL BACKGROUND

Testifying by deposition was Mark Mollere who is currently employed by Dymatize

Enterprises in Farmers Branch, Texas.  Mollere was previously employed in August 2007

by Dial in its Northwest Arkansas office as the vice-president of sales and he was the team

leader of Dial’s sales to Wal-Mart and Sam’s. Mollere testified that he scheduled a meeting

at Pinnacle Country Club on August 8, 2007.  The purpose of the meeting was for Dial to

review its business operations; including financials, sales opportunities, sales plans, et

cetera.  Because these sales constituted over a third of Dial’s business it was necessary

for employees from Dial’s corporate headquarters to attend the meeting as well.  Two of

these employees were Curtis and Lemna who were based in Scottsdale, Arizona.

Mollere testified that he was responsible for setting up the details of the meeting

which was held at a board room at Pinnacle Country Club. Mollere testified that he

arranged for food to be served at lunch and for the meeting participants to play golf that

afternoon.  The meeting facility, golf fees, clubs, and carts were all paid for by Mollere with

a company credit card.  

Mollere testified that the golf outing was a team building exercise that benefitted

Dial.  He testified that he wanted to create a relaxed environment for the free flow of

thoughts and ideas and that when he paired the golfers into groups he tried to do so by

mixing people who did not normally have access to corporate employees together with

corporate employees in order to exchange dialogue.

Also testifying by deposition was Curtis.  Curtis testified that he worked in Dial’s

finance department in Scottsdale, Arizona, and that his primary job duties were to work

with sales organizations in terms of pricing, promotion, and customer profitability analysis.

Curtis testified that he arrived at the meeting on August 8, 2007 in time for his particular
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presentation.  Thereafter, he ate lunch with the remainder of the participants and then

played golf.  Curtis testified that Mollere arranged for club rental and the golf cart.  Curtis

testified that he considered his participation in the golf outing to be a matter of pleasure as

opposed to it being work for Dial.  Curtis acknowledged that he had made a claim for and

received workers’ compensation benefits in Arizona.

Also testifying by deposition was Michael Lemna.  Lemna currently resides in

Rogers and works for Sara Lee Corporation.  In August 2007 he worked for Dial and was

based in Scottsdale, Arizona, as the director of channel development.  Lemna testified that

on August 8, 2007 he and Curtis were sent by Dial to Northwest Arkansas for a meeting

with Dial’s Wal-Mart team.  Lemna testified that on the morning of August 8, 2007 he and

Curtis attended the meeting with Dial’s Wal-Mart team at Pinnacle Country Club, ate lunch,

and then played golf.  Lemna testified that it was his belief that the golf outing was

mandatory because it was included as part of the agenda.  

Lemna testified that he and Curtis were assigned a golf cart together and that they

took turns driving the cart, depending on who was making a shot.  Lemna testified that on

the tee shot at #6 both he and Curtis hit shots that went to the right, almost in the fairway

of an adjacent hole.   In order to get to where the balls were they drove their cart across

a bridge.  After hitting their second shots and subsequently finishing the hole, they returned

to their cart.  Lemna testified that in order not to drive the cart too close to the green  to get

to the next hole he took a wider route around the green than the cart in front of him and this

resulted in him driving over a retaining wall.  Lemna testified that the wall could not be seen

from the direction in which they were driving and that by the time they saw the retaining

wall it was too late to stop.  Lemna testified that both he and Curtis were thrown out of the

cart upon impact.  Lemna testified that Curtis went to sit in the shade of a tree and when

someone came by and asked if they were okay Curtis replied that his shoulder did not feel

right.  An ambulance was called and Curtis was taken to the hospital where he underwent
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surgery and he subsequently underwent an additional surgical procedure upon his return

to Arizona.

Curtis subsequently filed for and received workers’ compensation benefits in Arizona

and filed a tort claim against both Lemna and Pinnacle Country Club as previously

discussed.

ADJUDICATION

The first issue for consideration involves the application of the Arkansas Workers’

Compensation Act.  Although the application or the jurisdiction of the Arkansas Workers’

Compensation Act is listed as an issue, neither party specifically contends that Arkansas

lacks jurisdiction or that application of Arkansas Workers’ Compensation law is not proper.

Curtis filed a tort claim in Arkansas and specifically requested this hearing before the

Commission.  This would indicate that Curtis believes Arkansas has jurisdiction and that

application of Arkansas Workers’ Compensation law is appropriate.

As for Lemna, he does not specifically argue in his brief that Arkansas lacks

jurisdiction, but rather states that the Arkansas Commission must decide whether to apply

Arkansas or Arizona workers’ compensation law.  In doing so, Lemna concedes that

pursuant to the decision in Williams v. Johnson Custom Homes, 374 Ark. 457, 288 S.W.

3d 607 (2008), Curtis could seek benefits under Arkansas workers’ compensation law if he

so chose and that the Arkansas Workers’ Compensation Commission has a legitimate

interest in this injury and therefore has the right to apply its own workers’ compensation law

simultaneously or successively.  

I find that the Arkansas Workers’ Compensation Commission has jurisdiction of this

claim and that application of Arkansas Workers’ Compensation law is appropriate.  First,

I know of no authority which would allow the Arkansas Workers’ Compensation

Commission to apply Arizona workers’ compensation law.  Secondly, this case is before
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the Arkansas Workers’ Compensation Commission because of a tort claim filed in Benton

County, Arkansas, and according to the Arkansas Supreme Court when a party to a lawsuit

raises a question of whether a person enjoys immunity as an employer under the Workers’

Compensation Act, the Commission must first determine that issue.  Miller v. Enders, 2010

Ark. 92,         S.W. 3d          .  

The next issue for consideration involves the question of whether Curtis and Lemna

were acting in the course and scope of their employment on August 8, 2007.  I find that

both Curtis and Lemna were acting in the course and scope of their employment at the

time of the accident.

In support of their respective contentions, both parties rely upon the decision in

Woodmansee v. Frank Lyon Co., 223 Ark. 222, 265 S.W. 2d 521 (1954).  However, that

case was decided prior to Act 796 of 1993 which applies to all injuries incurred after July

1, 1993.  In order for an accidental injury to be compensable, it must arise “out of and in

the course of employment.”  A.C.A. §11-9-102(4)(A)(i).  A compensable injury does not

include injuries “inflicted upon the employee at a time when employment services were not

being performed.”  A.C.A. §11-9-102(4)(B)(iii).  The Arkansas courts have held that the

same test is used to determine whether an employee was performing employment services

as the test used when determining whether an employee was acting within the course and

scope of employment.  Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W. 3d 1

(2002).  That test is whether the injury occurred within the time and space boundaries of

the employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest either directly or indirectly.  White v. Georgia-Pacific

Corporation, 339 Ark. 474, 6 S.W. 3d 98 (1999); Olsten Kimberly Quality Care v. Pettey,

328 Ark. 381, 944 S.W. 2d 524 (1997).  

Under the facts presented in this case, I find that both Curtis and Lemna were acting

in the course and scope of their employment on August 8, 2007 because they were
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carrying out their employer’s purpose or advancing the employer’s interest either directly

or indirectly.  While participation in the golf outing was not mandatory, it was an activity

provided by Dial Corporation at Dial’s expense.  According to the testimony of Mollere the

purpose of the golf outing was a team building exercise that  benefitted Dial.  Mollere

testified that he wanted a relaxed environment for free flow of thoughts and ideas.  In fact,

Mollere testified that he specifically paired groups in an effort to mix employees from Dial’s

Northwest Arkansas office with employees from the Scottsdale office in order to create a

dialogue.   Mollere’s testimony, which I find to be credible, supports a finding that Curtis

and Lemna were carrying out Dial’s purpose or advancing Dial’s purpose directly or

indirectly.

With respect to this issue, I believe it is also relevant to note that while Curtis now

contends that neither he nor Lemna were acting in the course and scope of their

employment at the time of the injury on August 8, 2007, Curtis has filed for and received

workers’ compensation benefits in Arizona, an action which would seem to be inconsistent

with his current contention that he was simply participating in a voluntary event and was

not acting in the course and scope of his employment at the time of his injury.

Finally, with respect to this issue, Curtis also contends that the golf cart did not

constitute a place of employment.  However, the Arkansas courts have determined that the

definition of a work place is not static in the sense that it is limited to an employer’s physical

premises or an actual place of business.  Instead, work places have been recognized along

the side of a road or in a motor vehicle.  Brown v. Finney, 326 Ark. 691, 932 S.W. 2d 969

(1996); Barnes v. Wilkiewicz, 301 Ark. 175, 783 S.W. 2d 36 (1990); Rea v. Fletcher, 39

Ark. App. 9, 832 S.W. 2d 513 (1992).  Here, even though Curtis and Lemna were in a golf

cart at the time of the injury, they were nevertheless acting within the course and scope of

their employment at the time of the injury.  The fact that the golf cart was not a physical

business location or Dial’s normal place of business is of no consequence.  
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The primary issue in this case is whether Lemna is entitled to immunity from suit in

tort for the injuries suffered by Curtis.  The exclusive remedy provision of the Arkansas

Workers’ Compensation law is codified at A.C.A. §11-9-105(a) which states in pertinent

part:  

The rights and remedies granted to an employee subject
to the provisions of this chapter, on account of injury or
death, shall be exclusive of all other rights and remedies
of the employee, his legal representative, dependents, 
next of kin, or anyone else entitled to recover damages
from the employer, or any principal, officer, director,
stockholder, or partner acting in his capacity as an
employer, or prime contractor of the employer, on 
account of the injury or death, and the negligent acts
of a coemployee shall not be imputed to the employer.

Curtis contends that tort immunity under the Arkansas Workers’ Compensation Act

was created by A.C.A. §11-9-105 and by its express terms the immunity only applies to

employers.  Curtis also states that A.C.A. §11-9-410 expressly preserves tort liability as to

all except employers.  Curtis contends that the limitation of tort liability under A.C.A. §11-9-

105 and the express reservation of the third-party tort liability under A.C.A. §11-9-410 are

constitutionally mandated by the language of Article 5, Section 32, of the Arkansas

Constitution.  Curtis goes on to note that although there have been various decisions from

the Arkansas courts extending tort immunity to persons who are not employers such as co-

employees, it is Curtis’ contention that based upon strict construction of the Arkansas

Workers’ Compensation Act these decisions are contrary to the statutory language and the

constitutional prohibition.  

Cases involving tort immunity of coemployees have a long history in Arkansas

beginning with the decision in King v. Cardin, 229 Ark. 929, 319 S.W. 2d 214 (1959).  In

that particular case, King was driving a dump truck which backed over a fellow employee

named Dyer, killing him.  Dyer’s estate sued King as a third-party tort feasor alleging that

King was negligent in his operation of the truck.  The Court held that King was not immune
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from immunity in tort because the Arkansas Workers’ Compensation law did not affect the

right of an employee to maintain an action against a third party.  In that particular case, it

determined that King was a third party; therefore, he was not entitled to immunity.

Since the decision in King there have been numerous other cases addressing this

issue.  In Simmons First National Bank v. Thompson, 285 Ark. 275, 686 S.W. 2d 415

(1985), the Court held that since an employer is immune from tort action for a negligent

failure to provide employees with a safe place to work, that same immunity also protected

supervisory employees when their duties involved overseeing and discharging the

responsibility of providing a safe place to work.  This immunity was extended to non-

supervisory employees in Allen v. Kizer, 294 Ark. 1, 740 S.W. 2d 137 (1987).  

In Barnes v. Wilkiewicz, 301 Ark. 175, 783 S.W. 2d 36 (1990), the Court determined

that providing a safe place to work was not limited to the employer’s physical premises or

an actual place of business.  In that particular case, the employee filed a tort action against

his supervisor for injuries he sustained when they were working on a company truck which

had stalled along a road.  The employee alleged that his supervisor had negligently parked

his truck partly in the roadway and that that negligence was the proximate cause of his

injuries which occurred when another motorist struck the parked vehicle.  The Court held

that the supervisor was immune from suit because the employee’s claim amounted to one

of failure to provide a safe work place.  The Court held that the employee was injured

during and within the course and scope of his employment and that the accident scene

itself was the workplace because the job required them to attend to a stalled company

truck and the supervisor was acting in his supervisory capacity at the time of the accident.

In Rea v. Fletcher, 39 Ark. App. 9, 832 S.W. 2d 513 (1992), Rea filed a tort action

against Fletcher, a coemployee, alleging that Fletcher’s negligent operation of a vehicle in

which Rea was riding caused an injury to his spine.  In that particular case, the employer

provided transportation from a designated parking lot to the work site and back during
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lunch and after work.  On the day of the accident, Fletcher’s supervisor asked him to bring

his truck to the work site for the purpose of transporting employees back and forth for lunch

because company trucks were not available.  Fletcher agreed to use his truck to transport

employees and it was during this transport that Rea fell off the back of the truck.  After a

trial court granted Fletcher’s motion for summary judgement based upon a ruling that the

employer is required to provide its employees with a safe place to work, the case was

appealed to the Arkansas Court of Appeals.  The Court of Appeals affirmed the dismissal

and stated:

Even assuming appellee was somehow negligent
in driving his vehicle, he is immune from suit because
under the facts of this case providing transportation
from the employer-designated parking area to the job
site involves a duty to provide a safe place to work.

Most recently, this issue was again addressed in Brown v. Finney, 326 Ark. 691, 932

S.W. 2d 769 (1996).  In that case, Brown and Finney were part-time employees of

ConAgra catching chickens.  Neither Brown nor Finney had any supervisory duties on the

job and ConAgra provided those employees with transportation in a company van to the

respective job site.  Finney had been designated by ConAgra to drive the employees to the

work sites in the company van.  While on the way from one work site to another, the van

driven by Finney overturned and Brown was injured in the accident.  Brown then filed a tort

action against Finney alleging that Finney was negligent in his operation of the van on the

night of the accident.  The Supreme Court after reviewing prior case law involving these

issues held that it was a duty of the employer to provide its employees with a safe place

to work and that that duty could not be delegated away to its employees, supervisory or

otherwise.  The Court noted that this duty extended to the transportation of employees

between work sites.  The Court noted that in the process of transporting employees, Finney

was acting “as an arm of the employer”, fulfilling a duty to provide a safe place to work.
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The Court therefore concluded that Finney was performing the duties of his employers that

night and as such he was immune from suit in tort for injuries sustained by Brown.

I find based upon the decisions in Rea and Brown that Lemna is immune from suit

in tort for injuries sustained by Curtis.  While Lemna was not acting as a supervisor on the

date of the accident, when he was driving the golf cart he was transporting Curtis to and

from various locations on the golf course during a golf activity which was sponsored by his

employer during a team building exercise.  While playing golf is obviously not a normal

work activity, under the facts and circumstances in this case both Curtis and Lemna were

within the course and scope of their employment on that date and while Lemna was

transporting Curtis to and from various locations on the golf course he was “acting as an

arm of the employer” fulfilling his employer’s duty to provide a safe place to work at the

time of the accident.  Therefore, Lemna is entitled to immunity from suit in tort for injuries

sustained by Curtis.

As previously noted, Curtis contends that these various decisions in Brown have or

should be overruled.  However, this administrative law judge is bound under the doctrine

of stare decisis to follow prior case law.  This administrative law judge lacks the authority

to overrule prior decisions by the Arkansas Supreme Court or the Arkansas Court of

Appeals.

In support of his argument that these cases are improper, Curtis contends that

extending immunity from tort to coemployees is a violation of Article 5, Section 32, of the

Arkansas Constitution, as amended by Amendment 26 which states in pertinent part:

The General Assembly shall have power to enact laws
prescribing the amount to be paid by employers for
injuries to or death of employees, and to whom said
payment shall be made....  Provided, that otherwise
no law shall be enacted limiting the amount to be
recovered for injuries resulting in death or for injuries
to person or property....
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Curtis contends that the Arkansas Constitution extends immunity from tort only to

employers, not coemployees such as Lemna.  Therefore, Curtis contends that extension

of the doctrine of immunity to actions in tort to coemployees is a violation of Article 5,

Section 32 of the Arkansas Constitution as amended by Amendment 26.

Although the Arkansas Supreme Court has noted that the Commission does not

have the authority to declare statutes unconstitutional, the Court has indicated that those

issues should be raised at the administrative law judge or Commission level.  See Miller

v. Enders, 210 Ark. 92,          S.W. 3d          .

I do not find that extending immunity from suit in tort to Lemna as a coemployee is

a violation of the Arkansas constitution.  The decisions from the Arkansas courts indicate

that immunity from a tort action is only extended to supervisors or coemployees if at the

time of the accident they are fulfilling the employer’s duty to provide a safe place to work

and are essentially acting as “an arm of the employer”.  Because the employer is immune

from suit in tort, a coemployee who is acting on behalf of the employer by providing a safe

place to work is likewise entitled to that same immunity.  Significantly, the Court in Brown

drew a distinction between coemployees who are fulfilling an employer’s responsibility to

provide a safe place to work and employees who are simply carrying out a separate

individual duty.  In Brown, the Court noted that in King, the coemployee was not “in any

way, shape, or form, fulfilling the employer’s responsibility to provide a safe work place;

rather, he was merely attempting to carry out his separate, individual duty as an employee

to drive the dump truck used in asphalt operations.”  Therefore, King, under those facts,

was not responsible for the safety of his coemployee and under the Arkansas Workers’

Compensation law King was a third party.  On the other hand, in both Rea and in Brown

the coemployee was performing the employer’s duty to provide a safe place to work for

employees.  This is an important distinction and in my opinion justifies the extension of

immunity to coemployees who are fulfilling their employer’s obligation to provide a safe
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place to work.

In this particular case, Lemna was fulfilling his employer’s duty to provide a safe

place to work for Curtis.  He was not simply carrying out his own separate individual duty

at the time of the accident.  Therefore, his entitlement to immunity from action in tort does

not violate Article 5, Section 32 of the Arkansas Constitution as amended by Amendment

26.

In summary, it would be easy to distinguish this case from prior Arkansas cases

based on the fact that Curtis and Lemna were playing golf at the time of the injury.

However, that golf outing was an officially sponsored event by their employer and the

purpose of that outing was a team building exercise which according to the testimony of

Mollere benefitted Dial.  Therefore, even though Curtis and Lemna were playing golf, they

were acting in the course and scope of their employment at the time of the injury.  Although

Lemna was driving a golf cart, not a motor vehicle, at the time of the injury, the same

principle is applicable.  Lemna was fulfilling his employer’s duty to provide a safe workplace

for Curtis.  Therefore, he is entitled to immunity from action in tort.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  As of August 8, 2007, William Curtis and Michael Lemna were employees of

Henkel of America d/b/a Dial Corporation.

2.   William Curtis sustained an injury while a passenger in a golf cart operated by

Michael Lemna which was being operated incidental to a game of golf that they were

playing on the New Champions Golf Course in or near Rogers, Arkansas.

3.   As of August 8, 2007, the place of employment of William Curtis and Michael

Lemna was the Dial Corporation offices in Scottsdale, Arizona.

4.   Dial Corporation and its workers’ compensation insurance carrier, Zurich

American Insurance Company, deemed the injuries sustained by William Curtis on August



14Curtis (G101427)

8, 2007 to be compensable under the Arizona Workers’ Compensation Act, and workers’

compensation benefits have been paid under the Arizona Workers’ Compensation Act.

5.   William Curtis has not made and is not making any claim for workers’

compensation benefits under the Arkansas Workers’ Compensation Act.

6.  All benefits presently due William Curtis under the Arizona Workers’

Compensation Act have been paid.  William Curtis seeks no relief herein against Dial

Corporation of Zurich American Insurance Company.

7.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim and the Arkansas Workers’ Compensation Act is applicable.

8.   Curtis and Lemna were acting in the course and scope of their employment at

the time of the accident on August 8, 2007.

9.   At the time of the accident on August 8, 2007, Lemna was performing his

employer’s duty to provide a safe place to work for Curtis.  

10.  By performing his employer’s duty to provide a safe place to work for Curtis,

Lemna is entitled to immunity from action in tort pursuant to A.C.A. §11-9-105.

11.  The Commission is bound by the doctrine of stare decisis and the decisions in

Brown v. Finney, 326 Ark. 691, 932 S.W. 2d 769 (1996) and Rea v. Fletcher, 39 Ark. App.

9, 832 S.W. 2d 513 (1992).  

12.   Immunity from action in tort to non-supervisory coemployees who are fulfilling

the employer’s duty to provide a safe place to work does not violate Article 5, Section 32,

Amendment 26, of the Arkansas Constitution.

ORDER

At the time of the accident on August 8, 2007, the respondent, Lemna, was

performing his employer’s duty to provide a safe place to work for Curtis; therefore, Lemna

was not a third-party within the meaning of A.C.A. §11-9-410 and he is entitled to immunity
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from an action in tort for negligence.

Respondent, Lemna, is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $229.00.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


