
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F904630

JOHN CLARK, Employee  CLAIMANT

BRIGHT HARVEST SWEET POTATO , Employer  RESPONDENT

UNION STANDARD INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED MARCH 18, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by SUSAN WALKER ALLEN, Attorney, Russellville, Arkansas.

Respondents represented by GUY ALTON WADE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 28, 2011, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on December 21, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.   

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his jaw on May 7, 2009.

4.   The claimant was earning an average weekly wage of $404.62 which would

entitle him to compensation at the rate of $270.00 per week for total disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

2.   Additional temporary total disability for one week.
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3.   Unpaid medical.

At the time of the hearing the respondent agreed to pay claimant one week of

temporary total disability benefits as well as an appropriate attorney fee.  In addition,

respondent indicated that it would reimburse claimant for out-of-pocket prescription

expenses, provide a metal splint that had been recommended, and pay a physical

therapist bill in accordance with Commission Rule 30.  As a result, the only remaining

issue for consideration is claimant’s request for additional medical treatment in the form

of orthodontic treatment.

The claimant contends he is entitled to seek further medical help and treatment by

Dr. Fisher and an orthodontist to have orthodontics to move his teeth to a stable bit and

joint position and for continuing pain and problems for his work related accident.

The respondents contend they have paid all appropriate benefits in relation to

claimant’s jaw injury and related complaints.  Claimant’s additional medical treatment is

related to a pre-existing condition and not the work injury.  Additional treatment is not

reasonable, necessary, or related to the work injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 21, 2010, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.  This additional
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medical treatment includes, but is not limited to, recommended orthodontic treatment.   

FACTUAL BACKGROUND

The claimant worked in the respondent’s sanitation department.  Claimant suffered

a compensable injury to his jaw while working for respondent on May 7, 2009 when a

machine he was working on was accidentally turned on by another employee and claimant

was struck in the jaw area.  After some initial medical treatment at the hospital claimant

came under the care of Dr. Bolding, an oral surgeon.  Dr. Bolding’s initial consultation

occurred on May 21, 2009, and he diagnosed claimant as suffering from articular disc

disorder, dislocation of jaw, limited range of motion, and closed mandible fracture condylar

process (right and left TMJ).  

On May 29, 2009 Dr. Bolding performed an arthroscopic procedure of bilateral TMJ

on the claimant.  Following that procedure claimant was given a splint to wear.  Progress

notes from Dr. Bolding after the surgery indicate that claimant continued to complain of

severe headaches and the inability to open his mouth due to pain.  In a medical report

dated June 18, 2009, it is noted that Dr. Fisher, claimant’s dentist, has tried several

different occlusional positions on the splint in an effort to alleviate claimant’s pain but none

of those have been effective.  The report notes that at rest claimant’s mandible is postured

to the left and he has spasmodic movement of the mandible due to muscle spasm.  The

report notes that claimant’s splint was removed and with manipulation claimant’s jaw was

moved back to a central position where his dental midlines were aligned and his teeth

were able to close to his pre-injury bite.  However, the report notes that claimant was

unable to maintain that central position due to spasmodic twitching of his mandible.  It was

recommended that claimant receive follow-up treatment with Dr. Fisher with respect to his

splint.

In a report dated July 28, 2009, Dr. Bolding noted that claimant had had his jaw
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repositioned by Dr. McNeel on July 16 after he was not able to close his mouth.  He also

noted that claimant had gone to the emergency room on July 26 and had to be sedated in

order to reposition his jaw after he woke up in the middle of the night with his jaws opened.

Dr. Bolding diagnosed claimant’s condition at that time as bilateral TMJ disc displacement

and recommended that claimant undergo a splint fabrication by Dr. Fisher and if the splint

were not successful in eliminating pain and function that bilateral TMJ arthroplasty should

be considered.  This surgery was performed by Dr. Bolding on August 26, 2009.

Subsequently, on December 1, 2009, claimant was evaluated by Dr. Harper,

orthodontist.  Dr. Harper in his report indicates that claimant suffers from a Class 3

malocclusion.  Dr. Harper recommended that claimant receive treatment in the form of

orthodontic braces to stabilize his jaw position and prepare him for surgery to correct this

malocclusion.

Subsequent reports from Dr. Bolding and the physical therapist indicate that

claimant continued to have problems with his jaw locking and with muscle spasms.  Dr.

Bolding’s report of September 14, 2010 indicates that claimant has a limited opening of his

jaw and he recommends that claimant continue occlusional management with Dr. Fisher.

On March 21, 2010, claimant was seen by Dr. Collins at the request of respondent

for a second opinion.  Dr. Collins noted that claimant’s splint therapy had given him some

relief, but it also contributed to the development of the malocclusion.  Dr. Collins noted that

in order to reduce the pain claimant would either have to wear a splint the rest of his life

or have the occlusion corrected.  Dr. Collins went on to indicate that he believed

orthodontic intervention was likely necessary for treatment of claimant’s condition.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injury.  Specifically, claimant contends that he is entitled to

the recommended orthodontic treatment.



5Clark (F904630)

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable injury.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment; specifically, that additional medical treatment

includes recommended orthodontic treatment.

In this particular case, orthodontic treatment was first recommended by Dr. Harper.

In his report dated December 1, 2009, Dr. Harper noted that claimant suffered from a Class

3 malocclusion and it was his recommendation that claimant undergo orthodontic treatment

in the form of braces to stabilize his jaw position and prepare him for surgery to correct the

malocclusion.

Following this recommendation by Dr. Harper, respondent requested an evaluation

by Dr. Collins.  Dr. Collins evaluated the claimant on March 21, 2010, and concurred that

orthodontic treatment was necessary to correct claimant’s malocclusion.  Dr. Collins

discussed the significance of claimant’s problem in his report.  

I have enclosed photos which show his current occlusion
and how significant of a problem this is.  Currently, he has
no significant back teeth biting in a functional manner and
only hits on his front teeth at the edges.  I do believe
orthodontic intervention is likely necessary and removal
of Dr. Bolding’s indicated teeth is also appropriate for
him.  After orthodontic treatment, it may be necessary
to move his upper jaw into a different position to 
establish the best occlusion possible.

In response to the recommended orthodontic treatment, respondent performed a

utilization review of the recommended procedure and those utilization review reports are

contained in the documentary evidence.  I find that the opinions of claimant’s treating
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physicians, Drs.  Bolding and Harper, and the opinion of Dr. Collins are entitled to greater

weight than the opinion contained in the utilization review report.  First, Drs. Bolding,

Harper, and Collins have all evaluated the claimant while the individuals drafting the

utilization review reports have not physically evaluated the claimant.  Furthermore, the

utilization review reports indicate that all records were not available for review and they

also indicate that claimant’s occlusion was a pre-existing condition.  I find insufficient

evidence establishing that claimant’s occlusion was a pre-existing condition.  To the

contrary, Dr. Collins in his report of March 21, 2010 indicated that claimant’s splint therapy

contributed to the development of the malocclusion.  As previously noted, Dr. Collins in

that same report also noted that claimant’s condition was so significant that his back teeth

were not biting in a functional manner and that his front teeth were hitting only on the

edges.  There is no indication that this condition existed prior to the claimant’s injury on

May 7, 2009.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment.  I find that claimant has met

his burden of proof and specifically find that claimant is entitled to additional medical

treatment in the form of orthodontic treatment.  Because of claimant’s compensable injury,

his jaw no longer aligns and claimant’s treating physicians have recommended orthodontic

treatment to correct this condition.  I find that their opinions are credible and entitled to

great weight.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.  This includes but

is not limited to orthodontic treatment as recommended by Dr. Harper.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the
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amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $378.25.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


