
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G000837

DAVID BARBER, Employee  CLAIMANT

THE PORK GROUP, Self-Insured Employer  RESPONDENT

OPINION FILED JANUARY 26, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On January 5, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 20, 2010,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on October 27,

2009.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $434.00 for total disability benefits and $326.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on October 27, 2009.

2.   Temporary total disability benefits.
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3.   Medical.

4.   Attorney fee.

At the time of the hearing claimant clarified his request for temporary total disability

benefits to begin on the last date he worked for the respondent through January 5, 2010.

The claimant contends he suffered a compensable injury while moving a sow on

October 27, 2009.  He contends he is entitled to the payment of medical, temporary total

disability benefits, and an attorney fee.

The respondent denies claimant sustained a compensable injury to his low back on

October 27, 2009.  Claimant has degenerative changes in his low back which are

preexisting and not caused by an acute injury with the employer.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 20, 2010, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back while working for respondent on October 27,

2009.

FACTUAL BACKGROUND

The claimant is a 52-year-old man who was hired by the respondent in June 2004

as a caretaker on a hog farm.  Claimant testified that his job duties included checking
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livestock, watering livestock, maneuvering sows into metal crates to separate them from

piglets, vaccinating, and feeding hogs.  Claimant testified that sows were moved from one

place to another by the use of a “moving” board to herd them and that usually two or three

employees were moving sows at the same time.

Claimant testified that on October 27, 2009, he was in the process of a moving a

sow into a crate with the use of his moving board and as he was attempting to pick up the

back latch rail for the crate the sow came out of the crate backwards, striking his moving

board and causing him to twist.  Claimant testified that he felt a slight pop in the left side

of his low back and that he reported this injury to his supervisor and completed some

paperwork.  

Claimant was evaluated by Dr. Berestnev on October 28, 2009 with complaints of

low back pain.   X-rays were taken which revealed no fractures or dislocations, but

degenerative changes at the L4-5 level.  Dr. Berestnev diagnosed claimant’s condition as

low back pain, overexertion from sudden strenuous movement, and degenerative joint

disease of the low back.  Dr. Berestnev gave claimant an injection, prescribed medication,

instructed him to follow up in one week, and placed a 20-pound lifting restriction on

claimant. 

At some point in time when claimant’s condition did not improve Dr. Berestnev

recommended that claimant undergo physical therapy.  In addition, Dr. Berestnev changed

claimant’s lifting restriction from 20 pounds to 40 pounds.  In a report dated December 16,

2009, Dr. Berestnev noted that claimant complained of a stabbing pain which comes and

goes, but that his condition was better overall.  Dr. Berestnev noted that there was no

evidence of muscle spasm and he diagnosed claimant’s condition as a healing low back

pain.  Claimant was next evaluated by Dr. Berestnev on December 30, 2009.  Because

claimant’s low back pain persisted, Dr. Berestnev recommended an MRI scan of the

claimant’s low back.  That MRI scan was performed on January 6, 2010 and claimant was
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next evaluated by Dr. Berestnev on January 13, 2010.  Dr. Berestnev reviewed the results

of the MRI scan and determined that the findings were degenerative in nature and not

attributable to an acute injury on October 27, 2009.  Dr. Berestnev indicated that claimant

should remain active and continue his stretching exercises and the taking of his

medication.  Dr. Berestnev released claimant from his care at that time.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on October 27, 2009.  He seeks payment of temporary total disability benefits,

medical treatment, and a controverted attorney fee.

ADJUDICATION

The medical records indicate that claimant was first evaluated for low back pain at

the Washington Regional Medical Center on January 8, 2008.  At that time the claimant

indicated that he had a history of low back pain for several days without any injury or fall.

Claimant’s condition was diagnosed as lumbar back pain and he was prescribed

medications.  According to the reports of Dr. Berestnev, the claimant suffers from a

degenerative low back condition which is evident on an x-ray and a lumbar MRI scan.

Under the Arkansas Workers’ Compensation law, an employer takes the employee

as he finds him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a compensable

injury is itself compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W. 3d 336 (1999).

An aggravation is a new injury resulting from an independent incident.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being a new injury with

an independent cause, must meet the definition of a compensable injury in order to

establish compensability for the aggravation.  Farmland Insurance Company v. Dubois,

54 Ark. App. 141, 923 S.W. 2d 833 (1996).
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Included in those things necessary to establish compensability is the requirement

that claimant offer medical evidence supported by objective findings establishing a

compensable injury.  In this particular case, all of the objective findings are of a pre-

existing condition, not objective findings of any new injury.

As previously noted, Dr. Berestnev ordered an x-ray at the time of his initial visit

with claimant on October 28, 2009.  Dr. Berestnev stated in his report of that date that

there was evidence of degenerative changes at the L4-5 level.  Dr. Berestnev

subsequently ordered a lumbar MRI scan which was performed on January 6, 2010.

According to Dr. Berestnev’s report dated January 13, 2010, his review of that MRI scan

revealed that “For all practical purposes the findings on the MRI are degenerative in nature

and cannot be explained by an acute injury on 10-27-09.”  Dr. Berestnev went on to

release claimant from his care on that date.

In addition to Dr. Berestnev’s statement that the MRI scan reveals only

degenerative changes and no objective evidence of an acute injury, I note that a further

review of Dr. Berestnev’s record fails to reveal any other objective findings establishing a

compensable injury.  For instance, there is no notation that Dr. Berestnev observed any

muscle spasms during his examinations of the claimant.  To the contrary, Dr. Berestnev’s

report of December 16, 2009 specifically indicated that there was no evidence of muscle

spasms.

In short, in order to prove that he suffered a compensable injury, claimant must offer

medical evidence supported by objective findings establishing a compensable injury.

Here, objective testing reveals that claimant suffers from a degenerative condition in his

low back.  According to Dr. Berestnev, all of the findings on the MRI scan are degenerative

in nature and cannot be explained by any acute injury on October 27, 2009.  Absent

medical evidence supported by objective findings establishing an aggravation, claimant

cannot meet his burden of proof.



6Barber (G000837)

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while employed by respondent on October 27, 2009.

Therefore, his claim for compensation benefits is hereby denied and dismissed.  

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $285.25.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


